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Summary

The purpose of this article is to identify the features of restriction of ownership on
the subjects of technology transfer regarding production of medicines and the right to run
business on the import of medicines in conditions of conflict and temporary occupation.

The methodological basis of the conducted research is the general methods of scien-
tific cognitivism as well as concerning those used in legal science: methods of analysis and
synthesis, formal logic, comparative law etc.

When determining the legitimate purpose of restriction, it is necessary to apply the
principle of proportionality, which is the concordance of measures applied to the above en-
tities in order to limit the exercise of their rights with those public values that are protected
by such restriction. On the procedural level, the State having realized the right for with-
drawal has to comprehensively inform the General Secretary of the Council of Europe as
for the measures taken and the reasons for them, as well as the time when those measures
have ceased to apply and the provisions of the Convention are profoundly applied again. As
the case law of the European Court of Human Rights shows, the derogation from the obliga-
tions under the Convention must have territorial and temporal specifications.

The following features of the constitutional and legal regulation of restriction of prop-
erty rights for subjects of technology transfer to the production of medicines are revealed:
1) restrictions on the implementation of these rights should be provided by the law, which
must meet the following requirements: clarity, accuracy, accessibility; 2) the measure is a
temporal one; 3) the range of entities in respect of which it is applied to are the subjects of
technology transfer being residents of the aggressor country; 4) legitimate purpose of imple-
mentation is protection of public values (national security, life and health of persons staying
on the territory of Ukraine, territorial integrity, etc.); 5) necessary in democratic society.
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The following features of the constitutional and legal regulation of restrictions on
the right for running business activities regarding import of medicines during conflict
and temporary occupation of the part of the territory of Ukraine by the Russian Federa-
tion are revealed: 1) restrictions on the exercise of these rights are provided by the Law
of Ukraine “On Foreign Economic Activity” from 04.07.2017 Ne18.1-07/18369, which meets
the following requirements: clarity, accuracy, accessibility; 2) the measure is temporal one;
3) the range of entities in respect of which it is applied to is addressed to the applicants of
medicinal products, alternative and/or potential manufacturers, applicants-holders of reg-
istration certificates of which are the subjects of the Russian Federation; 4) legitimate pur-
pose of implementation is protection of life and health of persons staying on the territory
of Ukraine in connection with the impossibility of providing Ukraine with proper control
over the quality of production of medicines within the Russian Federation; 5) necessary in

democratic society.

Key words: medicines; human rights; the field of technology transfer; international
cooperation; derogations; the right to entrepreneurial activity; the right to health care, med-

ical aid and medical insurance.

OOOOOOOOOOOOOOOOOOOOOO SOOI OOOOOOOOO OO OOOOBOOOOOOOOOOOOOOOOOOOOOO:

1. Introduction

In conditions of conflict between Ukraine
and the Russian Federation and temporal occu-
pation of a part of the territory of Ukraine by the
Russian Federation, the issues of state obligations
to protect property of business entities in phar-
maceutical sector, as well as the legal balance of
private and public interests within health care
system have become relevant up to date.

Indeed, it is well known that the implemen-
tation of business activities for the production
of medicines requires significant resources (Bu-
letsa, 2018; Volkov, 2006; Volkov, 2007; Deshko,
2007). The development of new technologies
through pharmaceutical sector is resource-in-
tensive (Buletsa, 2019; Deshko, 2014). At the
same time, there are no guarantees of rapid im-
plementation of the results and reimbursement
of costs incurred by the business entity. Moreo-
ver, under certain requirements the State may
apply derogation which may result in a ban on
the transfer of technology for the production of
medicinal products (or their components) by en-
terprises, research institutions, organizations,
higher education establishments and other legal
entities of the aggressor state, regardless of own-
ership property rights to use the objects of in-
tellectual property rights, that are components
of technology; prohibition on the importation of
medicinal products manufactured on the terri-
tory of the aggressor state into its territory, etc.

OOOOOOOOOOOOOOOOOOOOE

Thus, according to Art. 49 of the Constitu-
tion of Ukraine, everyone has the right to health
care, medical aid and medical insurance. A
structural element of the subjective legal right
to health care is the right of everyone to be pro-
vided with quality medicines (Deshko, 2018;
Deshko, 2020). Accordingly, the state is obliged
to create effective constitutional and legal mech-
anism to ensure these rights. At the same time,
the Constitution of Ukraine guarantees every-
one the right to entrepreneurial activity, which
is not prohibited by law. Accordingly, the state is
also obliged to create an effective constitutional
and legal mechanism to ensure this right.

In the context of the armed aggression of
the Russian Federation, Ukraine has withdrawn
from its obligations to protect the property of
business entities in pharmaceutical sector — the
Ministry of Health of Ukraine has taken meas-
ures to withdraw from circulation of drugs in
Ukraine, that manufactured in the Russian Fed-
eration and in Ukrainian territoties, which are
not under the control of the Government of
Ukraine.

In science on constitutional law the issue
of withdrawal of the state from the obligations
to protect the property of business entities with-
in pharmaceutical sector is not sufficiently dis-
closed. This issue is considered individually by
some constitutional scholars through the study
of the constitutional and legal mechanism for
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ensuring property rights in Ukraine; the right of
everyone to apply onto international judicial in-
stitutions and international organizations, etc.

The purpose of this article is to identify the
features of restriction of ownership on the sub-
jects of technology transfer regarding produc-
tion of medicines and the right to run business
on the import of medicines in conditions of con-
flict and temporary occupation.

2. Legal, economic, organizational

and financial principles of state

regulation as for activities in the field

of technology transfer

The Law of Ukraine “On State Regulation
of Activity in the Sphere of Transfer of Technol-
ogies” defines legal, economic, organizational
and financial principles of state regulation as
for activities in the field of technology transfer
and aims to ensure effective use of scientific,
technical and intellectual potential of Ukraine,
as well as the protection of property rights for
domestic technologies and/or their components
on the territory of the states where their use is
planned or being carried out, expansion of in-
ternational scientific and technical cooperation
in this field. Legislation on state regulation of
activities in the field of technology transfer is
based on the Constitution of Ukraine, the Civil
Code of Ukraine, the Economic Code of Ukraine,
the laws of Ukraine “On Foreign Economic Ac-
tivity”, “On Scientific and Scientific and Techni-
cal Expertise”, “On Scientific and Scientific and
Technical Activity”, “On Protection Against Un-
fair Competition”, other normative legal acts, as
well as current international treaties of Ukraine,
consent for obligation of which was approved
by the Verkhovna Rada of Ukraine (Parliament
of Ukraine) in the field of scientific and technical
cooperation, innovation, technology transfer.

By ratifying international treaties such as
the International Covenant on Civil and Politi-
cal Rights and the Convention for the Protection
of Human Rights and Fundamental Freedoms,
Ukraine has committed itself to international-
ly establishing on effective domestic mecha-
nism to ensure the human rights guaranteed by
them. During armed conflict and other public
insecurity that threatens the life of the nation,
the state has the right to withdraw from cer-
tain agreed obligations. This is provided by the

above-mentioned international documents. In
2015, Ukraine applied the derogation. Thus, on
May 21, 2015, the Verkhovna Rada of Ukraine
adopted a resolution “On the Statement of the
Verkhovna Rada of Ukraine “On Ukraine’s waiv-
er of certain obligations under the International
Covenant on Civil and Political Rights and the
Convention for the Protection of Human Rights
and Fundamental Freedoms”. The Statement
approves that “in order to ensure the vital in-
terests of society and the state is facing armed
aggression by the Russian Federation, the Verk-
hovna Rada of Ukraine, the Cabinet of Ministers
of Ukraine and other public authorities have to
make decisions that derogate from Ukraine’s ob-
ligations under the International Covenant on
Civil and Political Rights and the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms”.

3. The point of view on derogations

As E. M. Hafner-Bjorton, L. R. Helfer, and
S. J. Fariss rightly point out, derogations be-
long to the “rescue mechanisms” for the state,
which perform several beneficial functions
(Hafner-Bjorton, 2011). The flexibility they pro-
vide acts as an “insurance policy”, reassuring
governments that they can legitimately waive
certain contractual obligations during a crisis.
Constitutional scholars and scientists of inter-
national law come to agreement that provisions
to derogate from human rights obligations, es-
pecially in such a sensitive area as health care,
must meet strict international standards and be
subject to strict monitoring mechanisms (Haf-
ner-Bjorton, 2011; Khrystova, 2018).

Article 29 of the Law of Ukraine “On Foreign
Economic Activity” provides for measures taken
by Ukraine in response to discriminatory and/
or unfriendly actions against Ukraine applied by
the state and recognized by the Verkhovna Rada
of Ukraine as an aggressor state and/or an occu-
pying state. The Article 21 of the Law of Ukraine
“On State Regulation of Activity in the Sphere
of Transfer of Technologies” does not allow the
conclusion of agreements on technology trans-
fer, which provide for the import of technolo-
gies and/or their components into Ukraine that
may harm the environment or human health.
The measures taken by the Ministry of Health
of Ukraine to withdraw from circulation on the
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territory of Ukraine medicines manufactured on
the territory of the Russian Federation, as well
as on the territories of Ukraine not controlled by
the Government of Ukraine is legitimate right of
Ukraine as a sovereign state to protect its consti-
tutional and democratic order. With these meas-
ures, Ukraine not only publicly demonstrates its
“repressive” policy, aligning its actions with in-
ternational standards, but also aims to reduce
the prevalence and scale of potential human
rights violations in the field of health care.

In this regard, the point of view of E. M.
Hafner-Bjorton, L. R. Helfer, and S. J. Fariss on
derogations that are to be the rational response
to internal political uncertainty (Hafner-Bjor-
ton, 2011). On the contrary, they seem to be evi-
dence of political determination and the desire
of the state to fulfill properly its international
obligations in conditions of conflict and tempo-
rary occupation.

4. The application of derogations
under the Convention for the
Protection of Human Rights and
Fundamental Freedoms

We also agree with G. Hristova that the re-
strictions should be necessary, temporary and
lawful and be carried out within the legal frame-
work, in compliance with the requirements set
by them (Khrystova, 2018). The application of
derogations under the Convention presupposes
compliance with the following procedural and
substantive conditions: the right for withdrawal
may be exercised only during war or other pub-
lic insecurity threatening the life of the nation;
the State may take measures to derogate from
its obligations according to the Convention only
to the extent required by the urgency of the sit-
uation; any derogations may not be incompat-
ible with other obligations of the State under
international law (Deshko, 2018; Deshko, 2020;
Khrystova, 2018; Nechyporuk, 2020).

T. Slinko draws attention to the fact that “...
in accordance with the Constitution of Ukraine,
owners, exercising the right for ownership,
must comply with the Constitutional provisions
on ownership obligations. It must not be used
to the detriment of person or society. Also, the
use of property may not harm the rights and
freedoms and dignity of citizens, the interests of
society. ... it follows from the systematic analysis

of the provisions of the Constitution of Ukraine
that the right for ownership may be limited. The
right of a state to restrict the possession, use and
disposal of property is also defined by the First
Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms. ...
The state has the right to “enact such laws as it
deems necessary to control the use of property
in accordance with the general interest (Slinko,
2018).

This view is seen debatable as for owner-
ship of technology and medicines transfer. First,
the right for medicines is a structural element of
the right for medical aid, and the right for med-
ical aid is a guarantee of the right for life. The
Convention for the Protection of Human Rights
and Fundamental Freedoms does not allow any
non-derogative rights regarding the right for
life, except in cases of death as the consequence
of lawful hostilities. Thus, if a patient is not pro-
vided with quality medical care due to a state’s
ban on the transfer of medicinal product or the
transfer of the manufactured product from an-
other country, which would violate the right for
life, the Convention does not allow such a der-
ogation from the right for life. It is also not al-
lowed to deviate from the prohibition of torture
and cruel or degrading treatment in connection
with the state’s ban on the transfer of medicinal
product manufacture or transfer of products
from another country, so the patient is not pro-
vided with quality medical care and the patient
is subjected to suffer due to the lack of treatment
with this drug (s), which is tantamount to tor-
ture, humiliating or degrading treatment.

Secondly, indeed, the Article 1 of Protocol
No. 1 of the Convention guarantees everyone
the right for owning property peacefully. In
particular, this statement can be applied to the
object of technology, i. e. scientific and scientifi-
cally applied results, objects of intellectual prop-
erty rights, which reflect the list, timing, proce-
dure and sequence of operations, the process of
production and/or sale and storage of products,
provision of services, etc. Technology transfer
involves the transfer of technology, which is for-
malized by concluding a bilateral or multilateral
agreement between individuals and/or legal en-
tities, which establishes changes or terminates
property rights and obligations in relation to
technology and/or its components.
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At the same time, with regard to the trans-
fer of technology for the production of medi-
cines, the transfer of medicines, the right for
peaceful property owning, which is guaranteed
by the Article 1 of Protocol No. 1 to the Conven-
tion, is the guarantee of realization of the right
for life and the prohibition of torture and cruel
or degrading treatment, and the State may not
derogate from it if it may or it does violate the
above-mentioned rights by preventing improp-
er quality medical treatment.

5. Conclusions

When determining the legitimate purpose of
restriction, it is necessary to apply the principle
of proportionality, which is the concordance of
measures applied to the above entities in order to
limit the exercise of their rights with those public
values that are protected by such restriction. On
the procedural level, the State having realized the
right for withdrawal has to comprehensively in-
form the General Secretary of the Council of Eu-
rope as for the measures taken and the reasons
for them, as well as the time when those meas-
ures have ceased to apply and the provisions of
the Convention are profoundly applied again. In
addition, as the case law of the European Court
of Human Rights shows, the derogation from the
obligations under the Convention must have ter-
ritorial and temporal specifications.

6. Results

The following features of the constitution-
al and legal regulation of restriction of property
rights for subjects of technology transfer to the
production of medicines are revealed: 1) re-
strictions on the implementation of these rights
should be provided by the law, which must meet
the following requirements: clarity, accuracy,
accessibility; 2) the measure is a temporal one;
3) the range of entities in respect of which it is
applied to are the subjects of technology trans-
fer being residents of the aggressor country;
4) legitimate purpose of implementation is pro-
tection of public values (national security, life
and health of persons staying on the territory of
Ukraine, territorial integrity, etc.); 5) necessary
in democratic society.

The following features of the constitutional
and legal regulation of restrictions on the right
for running business activities regarding import

of medicines during conflict and temporary oc-
cupation of the part of the territory of Ukraine by
the Russian Federation are revealed: 1) restric-
tions on the exercise of these rights are provided
by the Law of Ukraine “On Foreign Economic Ac-
tivity” from 04.07.2017 Ne18.1-07/18369, which
meets the following requirements: clarity, ac-
curacy, accessibility; 2) the measure is temporal
one; 3) ) the range of entities in respect of which
it is applied to is addressed to the applicants of
medicinal products, alternative and/or poten-
tial manufacturers, applicants-holders of regis-
tration certificates of which are the subjects of
the Russian Federation; 4) legitimate purpose of
implementation is protection of life and health
of persons staying on the territory of Ukraine in
connection with the impossibility of providing
Ukraine with proper control over the quality of
production of medicines within the Russian Fed-
eration; 5) necessary in democratic society.
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AHoTauin

Mema uiei cmammi nonsi2ae 8 sussneHHi ocobnugocmeli 0bMexeHHs Npasa 8aacHocmi cybekmie mpaHcgepy mex-

Honozill y 8UpobHULMBO iKapcbKux 3acobie ma npasa Ha 30ilicCHeHHs NiONPUEMHUUMBA 3 iMnopmy nikapceKux 3acobie 8

YM08AX KOHMMIKMy ma mumM4yacosoi okynauii. Memodos02iyHot0 0CHOBOK Ub020 O0CNIOMEHHS € 3G2A/IbHI MA CneyiansHi

MemoOu Hayko8o20 Ni3HAHHS: YOPMA/IbHO-N102IYHUL MEMOO, NOPIBHSNbHO-NPAsosuUl, CMpPyKmMYypHO-102i4HUl, iHWI.
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Yuriy Bysaga

3a3HaYaEMbCS, WO Npu 8U3HAYEHHI 1e2imuMHOi Memu 0bMexeHHs HeobxidHO 3acmocosysamu npUHYUN npo-
nopuyiliHocmi, Wo nosiseae y cnispo3mipHocmi 3ax00i8, AKi 3aCMocosyrmMscs 00 8ulie 3a3HaYeHUX CYOEKMI8 3 MeEMO
obMexumu peanizayito ix npas, 3 MuUMU CycnibHUMU UiHHOCMSAMU, SKi 3aXUWaMeCs Wasxom 30ilicHeHHS mMako2o
obmexeHHs. Ha npouedypHomy pisHi, Oepxasa, sukopucmaswiu ye npaso Ha 8iocmyn, y nosHoMy 06¢s3i No8UHHA iHpop-
Mysamu leHepanbHO20 cekpemaps Padu €sponu npo exumi Hero 3axo0u | NPUYUHU iX 8XUMMS, @ MAKOX nosidomumu
npo 4ac, Koau maki 3axo0u nepecmanu 3acmocosysamucs, a NooxeHHs KoHeeHuii 3Hogy 3acmocosyomscs N0BHOK
Mipoto. Kpim mozo, sik cgiduums npakmuka €aponelicbkozo cydy 3 npas duHU, 8idcmyn 8i0 3060893aHb 3a KoHeeHUi€r
nosuHeH Mamu mepumopiansHuli i mum4acosuti xapakmep.

BusieneHo maki ocobnugocmi KOHCMUMyUiliH0-NPaso8ozo pezyneaHHs 0OMexeHHs npasa 8acHocmi cybekmis
mpaxcgepy mexHonoeill y 8upobHUUMBO sikapcbkux 3acobie: 1) obmexeHHs w000 peanizayii yux npag mae 6ymu
nepedba4yeHo 3aKOHOM, KUl Mae 8idnN0sidamu makum 8uMo2aM: SICHICMe, YimKicme, docmynHicme; 2) 3axid € 3axo0o0M
mumyacosoeo xapakmepy; 3) Kono cybekmis, uj000 SKUX 3aCOCOBYEMbCA — CYOEKMU mpaHcpepy mexHonoeill - pe3u-
0eHmu KpaiHu-azpecopa; 4) ne2imumMHa Mema 30ilCHEHHS - 3axucm CycninbHUX yiHHocmel (HayioHaneHoi be3neku,
wumms i 300poes 0cib, siki nepebysaromes Ha mepumopii Ykpainu, mepumopiansHoi yinicHocmi mowo); 5) € HeobxiOHUM
y 0eMOKpamuy4HoMy cycninscmei. BuseneHo maki 0cobaugocmi KOHCMUMYUiiiHO-NPaso8o2o pe2ynio8aHHs 0OMEXEHHS
npasa Ha 30iliCHEHHS NIONPUEMHUUbLKOI QiSIbHOCMI 3 IMNopmy NKapCbKuX 3acobig 8 yMo8ax KOHGAIKMYy ma mumya-
cosoi okynauii Pocilicbkoro ®edepauiero yacmuHu mepumopii YkpaiHu: 1) obmexceHHs wo0do peanisayii yux npas ne-
pedbayaemscs 3akoHoM YkpaiHu «[1po 308HIWHLOEKOHOMIYHY QisiIbHiCMby», AUCMoM MiHicmepcmea oxopoHuU 300poss
Ykpainu eid 04.07.2017 poky N?18.1-07/18369, sikuli eidnogidae makum gumo2am: SCHiCMeb, 4imkicms, 0CmynHicms;
2) 3axid € 3ax000M MUM4AC08020 Xapakmepy; 3) Kono cybekmis, w000 SIKUX 3aCOCOBYEMbCS — A0PECO8AHULl 3asSI8HUKAM
JiKapcbKux 3acobis, anbmepHamusHUM ma/abo nomeHuiliHuUM 8upob6HUKAM, 3a5I8HUKAM-8/IACHUKAM peecmpauyiliHux no-
c8idyeHb siKux € cybekmu Pocilicekoi ®edepauii; 4) necimumua mema 30ilicHeHHs — 3axucm xumms i 300po8s ocib, sKi
nepebysaromes Ha mepumopii Ykpainu y 3853Ky 3 HEMOXUIUBICMI 3a6e3neyeHHs YKpaiHOK HAnexHo020 KOHMposo 3a
aKicmio supobHUUmMea nikapcbkux 3acobis 8 PO ; 5) € HeobxiOHUM y 0eMOKpamMuU4YHOMY Cycninbcmai.

Knrouoei cnosa: nikapcoeki 3acobu; npasa nto0uHuU; mpaHcgep mexHonozill; MixHapooHe cnispobimHuumeo; de-
po2auii; npaso Ha nidNpUEMHULbLKY QisiIbHICMb; NPABO HA 0XOPOHY 300p08S, MEOUYHY AONOMO2Y ma MeOUYHe Cmpaxy-
BAHHS.
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