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Summary

In the science regarding Constitutional Law, the issue for restriction of intellectual
property rights provokes lively discussions. When registration of trademarks, there in-
creasingly raises a number of theoretical and practical questions: can the state “destroy”
the legitimate expectations of the subjects of intellectual property rights by adopting cer-
tain legislative acts in order to fulfill its international obligations? Is the decision to apply
the provisions of a bilateral agreement to the application for trademark registration, which
came into force after the subject was filed into trademark application process, considered
as interference into the peaceful use of property? Does the constitutional and legal mech-
anism for regulating public relations in the field of intellectual property on “expectativa
juridica” issue the need to be improved?

The purpose of this article is to identify the conditions under which the applicant who
has applied for registration of a trademark has the right to claim in respect of which he has
a “justified expectation” of its implementation, as well as to identify conditions that allow
national law or there is insufficient evidence in the settled case-law practice of National
Courts to state that an applicant who has applied for registration of a trademark has a
“justified expectation” protected by the provisions of the Article 1 of Protocol No. 1 to the
Convention. Research methods is the general methods of scientific cognitivism as well as
concerning those used in legal science: methods of analysis and synthesis, formal logic,
comparative law etc.

In order to benefit from the protection of Article 1 of Protocol No. 1 to the Convention,
an applicant who has applied for registration of a trademark must be entitled to claim in
respect of which he may affirm that he had at least a “justified expectation” for its imple-
mentation. The grounds for concluding that such a “justified expectation” is as follows:
the availability of grounds for such a requirement within national law and the consistent
practice of National Courts, which shows that the applicant does have sufficient grounds
to obtain this very justified expectation. 2. The mentioned reasons allow to affirm about
the lack of reasonable grounds within national law or in the settled case-law practice of
National Courts that are to state that an applicant who has applied for registration of a
trademark has “justified expectation” protected by provisions of the Article 1 of Protocol
No. 1 to the Convention: 1) the applicant company had a right that is subject to a certain
condition, which was terminated retroactively due to non-compliance with this condition,
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namely that it did not violate rights of the third parties; 2) there is a dispute/disputes about
the registration of a trademark, which being taken into the Court processing in different
countries; 3) the applicable rule of national law is sufficiently accessible, accurate and pre-
dictable; 4) the criteria for trademark registration are unclear, there are doubts about their
proper interpretation, as well as the difficulties associated with the need to analyze various
international instruments.

Violation of the Article 1 of Protocol 1 is a retrospective interference by the legislator.
The current legislation of Ukraine in the field of intellectual property on “expectativa juridi-
ca” issues when filing an application for trademark registration, as well as on state interfer-
ence regarding the “justified expectation” of the applicant companies needs to be improved
in the light of the case-law practice of the European Court of Human Rights.

Key words: constitutional right to own, use and dispose the results of intellectual and
creative activity; intellectual property rights; justified expectation; restriction of intellectu-
al property rights; the right of private property; the registration of a trademark; expectativa
juridica; international obligation; the constitutional and legal mechanism for regulating

public relations in the field of intellectual property; the balance of interests.

1. Introduction

Technological development has multiplied
and diversified some directions for establish-
ment, manufacture and use of epy final produc-
tion result. When registration of trademarks,
there increasingly raises a number of theoretical
and practical questions: can the state “destroy”
the legitimate expectations of the subjects of
intellectual property rights by adopting certain
legislative acts in order to fulfill its international
obligations? Is the decision to apply the provi-
sions of a bhilateral agreement to the application
for trademark registration, which came into
force after the subject was filed into trademark
application process, considered as interference
into the peaceful use of property? Does the con-
stitutional and legal mechanism for regulating
public relations in the field of intellectual prop-
erty on “expectativa juridica” issue the need to
be improved?

In the science regarding Constitutional Law,
the issue for restriction of intellectual property
rights provokes lively discussions. These discus-
sions deepened the research of scientists like N.
Blazhivska and O. Chepis. Thus, N. Blazhivska
considers restrictions on intellectual property
rights as an example of the collision of intellectu-
al property rights with the right for information.
The scholar concludes in her study that “intel-
lectual property rights, being not absolute, may
be subject to restriction in cases of conflict with
other subjective rights”, which is considered de-

batable, because such a conflict is not to be con-
dition for restricting intellectual property rights,
as evidenced by the practice of the European
Court on Human Rights (Smith Klein and French
Laboratories Ltd. vs. the Netherlands (Ne12633 /
87, October 4, 1990, Anheuser-Bush Inc. v. Por-
tugal, etc.)). She also concludes that “mostly of-
ten, intellectual property rights conflict with the
right for information is due to their legal nature,
object and content. At the same time, the restric-
tions on intellectual property rights provided by
current legislation should be interpreted broad-
ly in cases where it is necessary to ensure the
balance with the right for information”.

It is clear that the right for intellectual
property and the right for information are not
in conflict, because the right for information
is a structural element of intellectual property
rights. Accordingly, it should be about the rela-
tionship between these rights and the guaran-
tee of their realization, but neither about the
existence of conflicts between them, and more-
over nor about the conflict between them as
the grounds for restricting property rights. O.
Chepis in his research study considers the bal-
ance of interests of the subjects of intellectual
property rights through the prism of principles
on proportionality and justice. The scientist
concludes that “compliance with the balance of
interests of intellectual property rights subjects
is ensured by giving them equal opportunities
to realize these interests”. It is clear that such
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opportunities already follow up from the prin-
ciple of equality. At the same time, there are no
comprehensive scientific studies for conditions,
under which the applicant who applied for the
registration of a trademark, which is being the
right to claim for “justified expectation”, i. e. to
exercise this very right.

The above-mentioned indicates the rele-
vance of the chosen topic for this scientific ar-
ticle, its theoretical demand and practical con-
ditionality.

The purpose of this article is to identify the
conditions under which the applicant who has
applied for registration of a trademark has the
right to claim in respect of which he has a “justi-
fied expectation” of its implementation, as well
as to identify conditions that allow national law
or there is insufficient evidence in the settled
case-law practice of National Courts to state that
an applicant who has applied for registration of
a trademark has a “justified expectation” pro-
tected by the provisions of the Article 1 of Proto-
col No. 1 to the Convention.

2. Provisions of Article 41 of

the Constitution of Ukraine and

provisions of Article 1 of the First

Protocol to the Convention for the

Protection of Human Rights and

Fundamental Freedoms of 1950

The Constitution of Ukraine stipulates that
the state provides protection of the rights of all
subjects of property rights that are equal before
the Law (Part 4 of Article 13); everyone has the
right to own, use and dispose their property, the
results of their intellectual, creative activities; the
right of private property is acquired in the man-
ner prescribed by law; no one may be unlawfully
deprived of property; the right of private proper-
ty is inviolable (Part 1. 2. 4 Article 41).

The Constitutional Court of Ukraine noted
that the legal essence of Article 13 and Article 41
of the Constitution of Ukraine is to declare equal
opportunities for possession, use and disposal of
property and state guarantees to ensure the pro-
tection of these rights (paragraph 13 of subpara-
graph 3.1 of paragraph 3 of the motivating part
of the Decision dated 12, February, 2002 Ne 3-rp
/ 2002); the legal status of various forms of own-
ership subjects of law is based on common con-
stitutional principles; however, the legal status of

each of them has features that characterize sub-
ject of property rights as they are; the state en-
sures the protection of the rights for all subjects
of property both in what is common to them and
in its features in accordance with the laws that
apply to them (the third paragraph of subpara-
graph 3.3 of paragraph 3 of the reasoning part of
the Decision of 10, June, 2003 Ne 11-rp / 2003).

Provisions of Article 41 of the Constitu-
tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950 (hereinaf-
ter — the First Protocol), under which every nat-
ural or legal person is entitled to the peaceful
enjoyment of his possessions; no one shall be
deprived of his possessions except in the public
interest and subject to the conditions provided
for by law and by the general principles of inter-
national law.

3. Article 1 of Protocol No. 1 to

the Convention can be applied to
intellectual property in general and to
incorporated trademark. But can it be
applied to the trademark application?

The judges of the European Court of Hu-
man Rights, L. Kaflish and I. Cabral Barretto,
rightly point out in their personal opinions that
in order to answer this question, it is necessary
to decide whether the person presenting the
trademark for registration being the “proper-
ty” within the meaning of Article 1 Protocol Ne
1 to the Convention. In order to benefit from
the protection of Article 1 of Protocol No. 1 to
the Convention, the applicant must be entitled
to a claim in respect of which he may affirm
that he had at least a “justified expectation” of
its implementation. This expectation must be
more concrete than just hope, and it should be
based on the provision of law or legal act, such
as the Court decision. “The Decision of the Eu-
ropean Court of Human Rights as for the case
Kopecki vs. Slovakia contains the following le-
gal position: “in those cases where the nature of
the claim presupposes pecuniary interest, it can
be considered as “property” only when there is
sufficient grounds in national law for that claim,
for example, when there is a well-established
practice of National Courts confirming it”.
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In a personal opinion as for the case of
Anheuser-Busch Inc. v. Portugal the Judges of
the European Court of Human Rights E. Steiner
and H. Gadjiev rightly emphasize that the Euro-
pean Court of Human Rights “refuses to recog-
nize as “property” the right for claiming, that is
subject to a certain condition, which has ceased
as a result of non-fulfillment of this condition. It
should be noted that not every trademark appli-
cation ends with its registration and that many
applications are likely never to lead to the reg-
istration of the respective trademarks. In other
words, it is quite clear that filing an applica-
tion for trademark registration is the right that
is subject to a certain condition; this condition
should satisfy the terms of registration.”

Thus, the mere existence of the applicant’s
right for trademark incorporation, subject to a
certain condition which was terminated retro-
actively due to non-compliance with that condi-
tion, and it was not sufficient enough to establish
that the applicant who applied for trademark
registration was entitled to claim to which he
might affirm that he had at least a “justified ex-
pectation” of its implementation.

Judges of the European Court of Human
Rights E. Steiner and H. Gadjiev also draw at-
tention to the fact that when “Anheuser-Bush”
applied for trademark registration, it was aware
that “Budejowicki Budvar” would probably ob-
ject to this application, even without intrusion
into the case of a latter factor like the 1986 Agree-
ment between Portugal and Czechoslovakia. At
the time of filing the trademark application in
1981, the applicant company and “Budejowicki
Budvar” were already in dispute all around the
world over the right to use the Budweiser trade-
mark. With those circumstances, there could be
convincingly argued that the claimant’s right to
claim was far from being property in respect of
which it could be affirmed that it had a “justified
expectation” of the claim.

Thus, the existence of a trademark registra-
tion dispute, which is pending before the courts
of different countries, is the foundation for the
assertion that the applicant has no “justified ex-
pectation”.

The requirements of Article 1 of Protocol
No. 1 to the Convention are not infringed, if the
applicable rule of national law is sufficiently
accessible, accurate and predictable. In particu-

lar, with regard to the registration of a trade-
mark in the case, the Portuguese legislation
provided for a certain period of three months
during which any third party could raise objec-
tions to the registration of the trademark. Thus,
the national legislation was clear, precise and
reasonable.

Also judges of the European Court of Hu-
man Rights E. Steiner and H. Gadjiev emphasize
that in the case “...” the trademark registration
criteria referred to by Anheuser-Bush were, on
the contrary, unclear. Doubts about the prop-
er interpretation of the trademark registration
criteria and the complexity of the need to ana-
lyze various international instruments at issue
meant that it was never known for sure wheth-
er the trademark application filed by Anheus-
er-Bush would be granted.

According to the Article 9 of the Constitu-
tion of Ukraine, valid international treaties, the
binding nature of which has been approved by
the Verkhovna Rada of Ukraine (the Parliament
of Ukraine) are the part of national legislation
of Ukraine. At the same time, even when fulfill-
ing its international obligations, the state cannot
“destroy” the justified expectation by adopting
certain legislative acts. Within the Decision on
the case of “Anheuser-Busch Inc. v. Portugal” the
European Court of Human Rights stated that as
towhether the decision to apply provisions of the
bilateral agreement to the application for trade-
mark registration submitted before its entry into
force was an interference with the peaceful use
of property; the Court noted that the main com-
plaint the applicant concerned was the way the
National Courts had interpreted and applied the
domestic law. In that connection, the Court reit-
erated that its jurisdiction to verify that national
law had been correctly interpreted and applied
was limited and that its functions were not to
replace by National Courts, but to ensure that
the decisions of those Courts were not based on
arbitrariness or not were otherwise clearly un-
founded, especially when, as it is here, the case
concerned complex issues of Interpretation of
National Law. The case of the applicant compa-
ny differed from those in which the Court found
retrospective interference by the legislature,
like, for instance, in this case where the ques-
tion of whether the legislation had been applied
retrospectively was questionable within itself,
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whereas in earlier cases the application of the
reverse force of law was undoubtful and quite
intentional. The only valid registration existing
at that time when bilateral agreement entered
into force was the appellation of origin of the
registered trademark named after some Czech
company, and although this registration was
subsequently revoked, the Court could not ex-
amine the consequences of such a revocation on
the right of priority assigned to the trademark.
In the absence of any arbitrariness or manifest
unfoundedness, the Court cannot call into ques-
tion the Supreme Court’s conclusions or its in-
terpretation of the bilateral agreement. Possess-
ing two contradictory arguments before them,
private parties concerning the right to use the
name of company, the Supreme Court made its
decision on the basis of materials which it con-
sidered appropriate and sufficient to resolve the
dispute, after hearings on the arguments of the
parties concerned. Thus, the Supreme Court’s
decision did not interfere within the applicant
company’s right to peaceful possession of its

property.

4. Results

Provisions of Article 41 of the Constitu-
tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950. Article 1 of
Protocol No. 1 to the Convention can be applied
to intellectual property in general and to incor-
porated trademark. The mere existence of the
applicant’s right for trademark incorporation,
subject to a certain condition which was termi-
nated retroactively due to non-compliance with
that condition, and it was not sufficient enough
to establish that the applicant who applied for
trademark registration was entitled to claim to
which he might affirm that he had atleast a “jus-
tified expectation” of its implementation. The
existence of a trademark registration dispute,
which is pending before the courts of different
countries, is the foundation for the assertion
that the applicant has no “justified expectation”.
In the absence of any arbitrariness or manifest
unfoundedness, the European Court of Human
Rights cannot call into question the Supreme
Court’s conclusions or its interpretation of the
bilateral agreement.

5. Conclusions

1. In order to benefit from the protection of
Article 1 of Protocol No. 1 to the Convention, an
applicant who has applied for registration of a
trademark must be entitled to claim in respect
of which he may affirm that he had at least a
“justified expectation” for its implementation.
The grounds for concluding that such a “justi-
fied expectation” is as follows: the availability
of grounds for such a requirement within na-
tional law and the consistent practice of Nation-
al Courts, which shows that the applicant does
have sufficient grounds to obtain this very justi-
fied expectation.

2. The mentioned reasons allow to affirm
about the lack of reasonable grounds within
national law or in the settled case-law practice
of National Courts that are to state that an ap-
plicant who has applied for registration of a
trademark has “justified expectation” protect-
ed by provisions of the Article 1 of Protocol No.
1 to the Convention: 1) the applicant company
had a right that is subject to a certain condi-
tion, which was terminated retroactively due
to non-compliance with this condition, namely
that it did not violate rights of the third parties;
2) there is a dispute/disputes about the regis-
tration of a trademark, which being taken into
the Court processing in different countries; 3)
the applicable rule of national law is sufficient-
ly accessible, accurate and predictable; 4) the
criteria for trademark registration are unclear,
there are doubts about their proper interpreta-
tion, as well as the difficulties associated with
the need to analyze various international in-
struments.

3. Violation of the Article 1 of Protocol 1 is a
retrospective interference by the legislator.

4. The current legislation of Ukraine in the
field of intellectual property on “expectativa
juridica” issues when filing an application for
trademark registration, as well as on state inter-
ference regarding the “justified expectation” of
the applicant companies needs to be improved
in the light of the case-law practice of the Euro-
pean Court of Human Rights.
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AHortauis

B Hayui koHcmumyuiliHo20 npasa xaeasi OUCKYCii BUKNUKAE NUMAHHS 0OMeXeHHS Npas iHmenekmyansHoi enac-
Hocmi. [Tpu peecmpauii mopeosux 3HaKie 8ce yacmiwie NoCmMae psd NUMAHbL MeopemuYHo20 Ma NPAKMUYHO20 XAPaK-
mepy: Yu Moxe 0epmasa Ha BUKOHAHHS 835MUX HA cebe MiXHAPOOHUX 3000853aHb «3HULLUMU» 8UNPABOTHE OYiKYBAHHS
cy6’ekmie npasa iHmMenekmMyaabHoi 81ACHOCMI WASXOM NPUliHAMMS NEBHUX 3aKOHO0asyuUx akmig? Yu € empyyaHHsm
Yy MUpHEe KOpUCMYB8AHHS MALIHOM pilleHHS NPo 3aCMOCy8aHHs 00 3asi8U NPO PEECMPAUito Mop2080i MAPKU NOSIOMKEHb
080CMOPOHHBOI y200U, IKa HABYna YUHHOCMI Nicas NOOAHHS Cy6EKMOM 3as8U NPo peecmpauito mop2osoi Mapku? Yu
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nompebye 8600CKOHANEHHS 8 YKpaiHi KOHCMUMYUiliHO-Npasosuli MEXAHI3M pe2yto8aHHS CYCNiNbHUX 8IOHOCUH y cgepi
iHmenekmyansHoi enacHocmi ujodo numaxs «expectativa juridica»?

Mema cmammi - susisumu yMo8u, 3a Hasi8HOCMI SIKUX y 3GI8HUKA, KUl 100a8 3a518Ky HO PEECMPAuito mopaoeo-
20 3HAKY, € Npaso 8uMo2u W,000 SIKO20 Y Hb020 € «8UNPAsOaHe OYiKy8aHHS» (1020 30iliCHEHHS, Ma 8uS8UMU yMO8U, Ki
00380/1510Mb CMBEPOHYB8AMU, U0 8 HAUIOHA/LHOMY 3GKOH00ascmeai abo 8 ycmaneHili Npakmuuyi HayioHaabHUx cyodie
gidcymHi docmamHi nidcmasu, wo 003801510Mb CMBEPOHY8AMU, WO Y 3aS8HUKA, IKUL N0dag 3as8y HA peecmpauito
MoBapHOo20 3HAKY, € «8UNPABAAHE 0YiKy8AHHS», U0 3HAX00UMbLCS Nid 0XOPOHOK nonoxeHs cmammi 1 [lpomokony N©
1 00 KoHseHuii. Memodonozi4Ho 0CHOB0I NposedeH020 OCTIOMEHHS € 3a2abHI MA cneuianbHi Memodu Haykoso2o
Ni3HAaHHS (popmaneHo-n02i4HUL MEMOO, NOPIBHATLHO-NPABOBUL, CMPYKMYpPHO-A102i4HUL).

BcmaHoeneHo, wio 0ng moao, wob ckopucmamucs 3axucmom cmammi 1 [lpomokony N2 1 do KoHseHuii npo 3a-
Xucm npas 0UHU | 0CHOBONOIOMHUX 80600, 3a58HUK, KU N00as 3a518KY HA peeECmpauito MmosapHo20 3HAKY, NOBUHEH
Mamu npaso eumozu, o000 SKO20 8iH MOXeE CmeepoXyeamu, Wo y Hb020 by/10,30Kpema, «8UNPasAaHe 04iKy8aHHs» (io2o
30ilicHeHHs. [liocmasamu 8UCHOBKY NPO MaAke «8UNPABOAHE OYiKYBAHHS» €: HASIBHICMb nidcmas 071 MAxoi sumoau 6
HAUIOHANbHOMY 30KOH00A8CM8i ma ycmaneHicmes NPAKMUKU HAUioOHAMbHUX Cydis, IKa c8i04ums, Wio 0iliCHO y 3asi8HUKA
00CMamHs0 nidcmag Mamu make 8unpagoaHe 04iKy8aHHs.

BuseneHo maki nidcmasu, siki 003801510Mb CMeepoxysamu, Wo 8 HauioHaaLHOMy 3aKkoHodascmesi abo e ycma-
JIeHill Npakmuuyi HauioHaneHuUx cydie 8idcymHi docmamri nidcmasu, siki 003801590 Mb CMBEPOHYSAMU, U0 Y 3a5I8HUKA,
AKuli no0ds 3as8y NPo Peecmpauiln MoBapHo20 3HAKY, € «BUNPABAAHE OYiKYBAHHS», U0 OXOPOHSIEMbLCS NONOHEHHIMU
cmammi 1 lpomokony N2 1 0o KoHgeHuii: y KomnaHii-3aseHuka 6yn0 npaso, nionopsiokosaHe negHili ymosi, wo npu-
NUHUO0CS 30HIM YUC/IOM Yepe3 HEBUKOHAHHS Yi€i yMO8U, a came W0 80HA HE NOPywysana npas mpemix ocib; 2) icHye
cynepedka / cynepeyku npo peecmpauil mopaosoi Mapku, SKi 3HAX0055mbCsi 8 NposadHeHHi cydie pi3HUX KpaiH; 3)
HOpMa HAUioHANbHO20 NPasa, IKa Nid/s2a€ 3aCmocy8anH, docums 0oCmynHa, Mo4yHa i nepedbadysara; 4) kpumepii
peecmpauii moeapHo20 3HAKA € HE CHUMU, € CYMHIBU 8 HANIEHOMY X MJYMAY€eHHI, @ MAKOX CKAAOHOCMI, N08K53aHI 3
HeobXiOHICMI0 aHANI3y Pi3HUX MIXHAPOOHUX GKMI8.

Jlodamkoso apeyMeHmMo8aHo, ujo nopyweHHsm cm. 1 [lpomokony 1 € pempocnekmugHe 8mpyyaHHs 3 60Ky 3a-
koHodasys. O62pyHMOo8AHO, W0 YUHHE 30KOHO0ABCMBO YKpaiHU y cepi iHmenekmyanbHoi 81aCHOCMI W,000 NUMAHb
«expectativa juridica» npu no0ayi 3as8Ku Ha PeEECMPAU,il0 MOBAPHO20 3HAKY, @ MAKOX U000 8MpPyYaHHs 0epxasu 8id-
HOCHO «NpasoMipHO20 04iKYBAHHS» KOMNAHIli-3a58HUKI8 nompebye 800CKOHANEHHS 8 C8iMJi npakmuku €sponelicbkozo
cydy 3 npas OUHU.

Knioyosi cnosa: koHcmumyuyiliHe npago 807100imu, KOpUCMy8amucs i po3nopsdKamucs pe3ynbmamamu C8oei
iHmenekmyanbHoi, meopyoi QisAbLHOCMI; NPAaso IHMeAeKMyaabHOI 81ACHOCMI; 8UNPABOAHE OYIiKYBAHHS;, 0OMEMEHHS
npasa iHmenekmyansHoOi 81ACHOCMI; NPABo NPUBAMHOI 8/1ACHOCMI; peeCmpauis mop208oi Mapku; expectativa juridica;
MiXHapoOHe 3060893aHHS; KOHCMUMYUIiHO-NPasoBuUl MEXAHI3M pe2yaIto8aHHS CycninbHUX 8iIOHOCUH y cepi iHmenek-

myaneHoi 8nacHocmi; 6anaxc iHmepecis.
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