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Summary

The purpose of the study lies in highlighting and analyzing the basic principles of un-
derstanding and legal support of gender identity as a special legal phenomenon.

Methodologically, this work is based on the system of methods, scientific approaches,
techniques and principles with the help of which the realization of the research aim is car-
ried out. There have been applied universal, general scientific and special legal methods.

The article reveals that one of the main characteristics of gender identity in the sci-
entific literature is considered to be a person’s acquisition of gender roles (that is, ways of
behavior depending on people’s positions in gender differentiation) and the development
of gender self-awareness (id est, awareness of their similarities and differences with rep-
resentatives of their gender, in contrast to the opposite). Exercising the right to gender
identity, we can talk about both the possibility of changing the biological sex and (or) social
gender, which is expressed in changing not only physical data, but also a person’s con-
sciousness, his or her worldview, social (in some cases — and legal) role in society, family ...
social manners of gender (name, appearance, behavior model, etcetera). In addition, based
on the international documents, one can single out general principles related to human
rights and gender identity: universality; non-discrimination; personal autonomy; respect
for human dignity, regardless of sexual orientation and gender identification.

Based on the conducted scientific research the author has come to certain conclusions.
1. Gender identity presupposes certain models of social behavior of a person in view of gen-
der, which is determined by nature. Consequently, we are talking, first of all, about accepting
or not accepting this fact. Thus, gender identity demonstrates the behavior of an individual
in society, which is based on self-identification according to this individual’s gender. 2. The
right to gender identity implies the ability of an individual to perform lawful actions that will
serve for this person’s self-identification on the basis of gender. In accordance with this, we
talk about actions of a legal (the enforcement of the right and duties based on self-identifica-
tion) and of a medical nature (the possibility of changing (correcting) gender). In other words,
the right to gender identity means an individual’s ability to freely act in society based on the
social role with respect to which this individual identifies herself / himself on the basis of
gender. 3. Despite the recommendatory nature of international legal acts in the field of ensur-
ing the human right to gender identity, the international community is increasingly calling
on states to take appropriate measures to properly comply with the principles of equality,
non-discrimination, individual autonomy and respect for this individual dignity in realizing
the right to gender identity and to ensure its proper legal regulation.
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Section 1. Current issues of constitutional and legal status of human and citizen

1. Introduction

The vision of an individual’s identity has
philosophical (J. Butler, W. James, P. Ricoeur,
Z. Freud, M. Foucault, K. Jaspers, etc.), psycho-
logical (R. Burns, E. Erickson, M. Klee et al.) and
sociological (P. Berger, T. Luckmann, T. Parsons,
A. Schutz, etc.) foundation. The phenomenon of
gender identity began to be actively studied later
(T. Bendas, Sh. Burn, M. Cordwell, L. Ozhigova,
R. Stoller, etc.). The contemporary socio-human-
itarian research, which is strenuously devoted
to the issue of gender identity, has permeat-
ed the field of law as well, due to which today
everyone’s right to gender identity is increasing-
ly gaining a foothold in the public consciousness
(especially in European countries).

The very term «gender identity» was
formed in the mid-1960s to indicate a strong in-
ner sense of belonging to a male or female gen-
der category (Moleiro, Pinto). One of the main
characteristics of gender identity in the scientif-
ic literature is viewed as an individual’s acquir-
ing of gender roles (that is, ways of behavior
depending on people’s positions with regard to
gender differentiation) and the development of
gender self-awareness (awareness of their simi-
larities and dissimilarities with representatives
of the sex they belong to, as distinct from the op-
posite) (Tkalych, M. H., Zinchenko, T. P. & Kasian
A. P. 2020, p. 102).

The research in the field of psychology
shows that there are the following approaches to
understanding the grounds for the development
of the phenomenon of gender identity: mascu-
line / feminine attributes; gender-stereotyped
personality traits; interests correlating with a
person’s gender; self-categorization of belong-
ing to a particular gender (Wood, Eagly, 2015,
p- 461-473). Notwithstanding these different ap-
proaches, the phenomenon of gender identity is
becoming increasingly urgent both in terms of
research as well as society’s demand, including
the need to improve national legislation in line
with protecting the rights of individuals who are
distinguished by gender.

2. The comprehension of the right to

gender identity.

To define the notion of the right to gender
identity, it is necessary first to directly provide
a brief clarification with respect to the very un-

derstanding of gender identity as a phenome-
non. According to L. Ozhigova, gender identity
is defined as the result of a complex interaction
of organismic, social and psychological (person-
al per se) factors, in which with the formation
and realization of gender identity, the regulating
and sense-making role of the personality is en-
hanced (Ozhigova, 2006, p. 14).

M. V. Yusupova states that gender is the
relationship, which was formed in a particular
society, between the anatomy of an individual
and the set of social roles, offered to him, that
are associated with this arrangement. Gender
identity reflects the individual’s ability to limit
himself / herself to the framework of the models
which are offered to him / her for self-identifica-
tion, it is also a constant process of identification
that directly depends on the expectations which
connect the individual with the social environ-
ment as well as with the interpretation of his /
her behaviour provided by others (Yusupova,
2011, p. 9).

Gender identity, according to O. O. Voroni-
na, is one of the types of social identity of the
individual and the group. Based on congenital
sexual characteristics, it is still not congenital. It
is a process of realizing and accepting the defi-
nitions of masculinity and femininity that exist
within the culture in which a person is born and
grows up; it is the categorization of oneself as
a representative of a male or female group, the
learning and reproducing of gender-based roles,
positions and representations (Voronina, 2012,
p- 21-22).

T. V. Kubrychenko emphasizes that cur-
rently the phenomenon of gender identity is a
complex, multilevel, multicomponent and inte-
grative formation. Based on the analysis of vari-
ous approaches to determining the components
of gender identity, the researcher points out the
following ones: cognitive, affective and conative
(behavioural) components; biological sex, mas-
culinity / femininity / androgyny as psychological
characteristics of a person; the hierarchy of life
values, goals and views; gender, gender-role and
sexual identity; different kinds of gender charac-
teristics (gender stereotypes, sexual preferences,
sexual orientation, social experience and up-
bringing, etc.) (Kubrychenko, 2012, p. 327).

For instance, if we take into account the
three-component approach to the phenomenon
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of gender identity (cognitive, affective and co-
native (behavioural)), it will include these: the
cognitive component presents the awareness
of belonging to a certain gender and the deter-
mination of an individual in the categories of
masculinity / femininity, the degree of his / her
compliance with the characteristics of a gen-
der group; the affective component contains an
assessment of psychological traits and peculi-
arities of the role behaviour and their compli-
ance with the reference models of masculinity
/ femininity. The conative (behavioural) compo-
nent reflects the presentation of a person as a
representative of a gender group, and also re-
flects the means of solving identity crises based
on the choice of means of behaviour in certain
situations, depending on personally meaningful
goals and values (Kletsina, 2004, p. 408).

Thus, based on the biological affiliation of a
person to a certain sex (male or female), gender
identity, nevertheless, shows the social side of
the development of such a basis, not being limit-
ed to it. Gender identity includes certain models
of social behavior in relation with the gender
determined by nature. Accordingly, we are deal-
ing with either acceptance or non-acceptance
of it. Hence, gender identity demonstrates an
individual’s behavior in society which rests on
self-identification based on gender.

Having briefly clarified the nature of gen-
der identity, we can proceed with the analysis
of the right to gender identity. According to
L. Strus, the right to gender identity is individ-
uals’ ability, which is enshrined in the norms of
law, to independently determine which gender
they belong to (male, female, or a gender per-
sons), and if necessary, take legal and medical
actions to balance their self-identity (Strus, 2019,
p- 55).

Therefore, A. S. Shalyhanova considers the
right to gender identity as a measure of the per-
son’s probable behavior which consists in the
possibility of self-determination with regard to
belonging to the particular gender, performing
certain actions in accordance with their own
gender identity concerning changing the biolog-
ical and (or) social gender, as well as the ability
to require others to refrain from actions that vi-
olate this right. In the structure of this right the
researcher distinguishes, respectively, the right
to the biological gender change (correction) (the

natural existence of an individual) and the right
to the social gender change (the social being of
a person). Thus, the right to gender identity is
viewed as a personal non-property right of an
individual (Shalyhanova, 2011, p. 276-277).

V. S. Herbut, within the framework of his
thesis research, comes to the conclusion that in
the field of sexual orientation and gender iden-
tity, it is not «the right to ...» that is more suc-
cessful, but «the right to freedom ...», because
we are talking about the exclusive authority and
competence of a person on their sexual orienta-
tion and gender identity, autonomy and self-de-
termination in this area, and the fundamental
nature of this right. The researcher determines
the scope of this right as «the ability of a person
to define themselves in relation to any types of
sexual orientation and gender identity, meeting
the needs related to this on the basis of the prin-
ciples of equality and non-discrimination» (Her-
but, 2018, p. 92-93).

Consequently, the right to gender identity
entails the possibility to undertake lawful ac-
tions which serve for self-identification based
on gender. In other words, the right to gender
identity means a person’s ability to freely act in
society on the basis of the social role by which
she identifies herself on the basis of gender. Ac-
cordingly, the point is about actions of a legal
(the implementation of rights and obligations
based on self-identification, the social gender
change) and medical nature (the possibility of
changing (correcting) the biological gender). In
other words, the right to gender identity means
an individual’s ability to freely act in society
on the basis of the social role he / she identifies
himself / herself with in view of gender.

3. The legal enforcement of the right
to gender identity: international and
national aspects
Currently in the field of international legal

enforcement of the right to gender identity, there
are a number of international legal documents
at the level of the UN and the Council of Europe,
which, although are of a recommendatory na-
ture, still play an important role serving as a
kind of guidelines on establishing the legislative
bases and practice of states’ activities in the di-
rection of enforcing the corresponding right,
non-discrimination on the grounds of gender,
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etc. Among the above-mentioned documents
there are, in particular: the Yogyakarta Princi-
ples (the Principles for applying the Internation-
al Human Rights Law on Sexual Orientation and
Gender Identity), developed by a group of inter-
national human rights experts and promulgated
in March 2007 at the meeting of the UN Human
Rights Council; Resolution of the Parliamentary
Assembly of the Council of Europe «Discrimina-
tion on the grounds of sexual orientation and
gender identity» of 2010; Recommendation of
the Committee of Ministers of the Council of
Europe «On measures to combat discrimina-
tion on grounds of sexual orientation or gender
identity» of 2010. In addition, we are talking
about a number of documents at the level of the
UNO (Human Rights Resolutions, Reports of the
High Commissioner for Human Rights) and the
Council of Europe (Reports of the Commission-
er for Human Rights), which are periodically
published as a reaction to discrimination on the
basis of sexual orientation and gender identi-
ty in different regions of the world, as well as
a call to states to take appropriate measures to
prevent this discrimination. The practice of the
European Court of Human Rights in the field of
protecting individuals’ gender identity rights is
also significant because it serves as a guideline
towards understanding the development and
strengthening of the participation of the mem-
ber states of the Council of Europe in this area of
social relations.

So for example, the Yogyakarta Principles
contain a wide range of human rights standards
in terms of their applicability to issues of sexu-
al orientation and gender identity. Each of the
principles (29) includes, inter alia, recommen-
dations to states on how to ensure these rights.
Gender identity according to this international
document is defined as «a person’s deep aware-
ness of the internal and individual characteris-
tics of gender, which may or may not coincide
with birth gender, including the individual
sense of their body (may be accompanied by
changing appearance or physiological functions
by medical, surgical or other means) and other
manifestations such as clothing, speech and be-
havior» (Yogyakarta Principles, 2007).

I. Ya. Seniuta believes that, based on in-
ternational documents, it is possible to identify
general principles related to human rights and

gender identity: 1) universality — it provides for
the right of individuals of any sexual orientation
and gender identity to possess the whole spec-
trum of rights and obligations on a full-scale ba-
sis; 2) equality - it involves the formulation of
equality of rights and freedoms of individuals
of any sexual orientation and gender identifi-
cation, their equality before the law, providing
them with equal opportunities; 3) non-discrim-
ination - it envisages the right of everyone to
exercise their rights and freedoms without dis-
crimination on the grounds of sexual orienta-
tion and gender identification; 4) an individual’s
autonomy - it presupposes everyone’s right to
independently determine their sexual orienta-
tion and gender identity; 5) respect for human
dignity regardless of sexual orientation and gen-
der identification (Seniuta, 2015, p. 285).

Hence, despite the recommendatory nature
of international legal acts in the field of ensur-
ing the human right to gender identity, it should
nevertheless be noted that the international
community is increasingly calling on states to
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.

As for the Ukrainian experience of norma-
tive provision of the human right to gender iden-
tity, we are talking primarily of the provisions
of the Fundamental Law of the state, which, in
particular, in Art. 24 enshrines the principle of
non-discrimination on various grounds (The
Constitution of Ukraine, 1996). And, although the
Constitution in this norm does not clearly indi-
cate the attributes of sexual orientation and gen-
der identification, nevertheless the wording «or
other attributes» may mean, inter alia, the indi-
cated attributes. Similar to these constitutional
provisions, the Law of Ukraine «On principles
of preventing and combating discrimination in
Ukraine» does not specify attributes of sexual
orientation and gender identification in defin-
ing the notion of «discrimination», fixing only
«other attributes that were, are and can be valid
or presumed» (On the principles of preventing
and combating discrimination in Ukraine, 2012).
However, we emphasize the admissibility of in-
cluding also attributes of sexual orientation and
gender identity to «other attributes».
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It should be added here that a significant
number of states, like Ukraine with its experi-
ence in the field of non-discrimination, do not
enshrine clearly the attributes of sexual orien-
tation and gender identity as attributes of dis-
crimination in their respective legal acts. With
regard to the above mentioned such «gaps» are
bridged by the practice of the European Court of
Human Rights and the Inter-American Court of
Human Rights, from whose point of view the in-
dicated attributes at the regional international
level are recognized as the protected categories
in the sense of understanding discrimination
(Lau, 2018, p. 18).

Additionally, Art. 51 of the Fundamentals of
the Legislation of Ukraine on Health Care pro-
vides the right of the patient, subject to compli-
ance with the established medico-biological and
socio-psychological indications, to access health
care facilities for medical intervention in order
to change (correct) this patient’s gender. In this
case, a person, subject to gender change, is is-
sued a medical certificate, on the basis of which
the issue of changes in this person’s legal status
is further resolved (Fundamentals of the legisla-
tion of Ukraine on health care, 1992).

In pursuance to the provision of Art. 51 of
the Fundamentals of the Legislation of Ukraine
on Health Care in Ukraine, the Ministry of Health
of Ukraine adopted initially the Decree «On pro-
viding medical care to persons who need gen-
der change (correction)» dated March 15, 1996
(On the provision of medical care to persons in
need of gender reassignment, 1996). Later the
Decree «On the improvement of medical care
provided to persons who need gender change
(correction)» dated February 03, 2011 was
adopted by the Ministry of Health of Ukraine
(On improving the provision of medical care to
persons in need of gender reassignment, 2011).
Currently the Decree of the Ministry of Health
of Ukraine «On the establishment of medical, bi-
ological and socio-psychological indications for
gender change (correction) and approval of the
form of supporting documentation and instruc-
tions for its completion» dated October 05, 2016
(About establishment of medico-biological and
social-psychological indications for change (cor-
rection) of sexuality and the statement of the
form of the primary accounting documentation
and the instruction on its filling, 2016). A num-

ber of adopted acts, which are further improved
by the Ministry of Health Care of Ukraine, aim
at determining the procedure for medical care
provided to persons who need gender change
(correction), show the importance of this sphere
of social relations for the state and the need to
determine its key aspects in order to avoid possi-
ble abuses because human health and life (phys-
ical and psychological) are at stake.

4.Conclusions

Therefore, based on the conducted re-
search we can state at least the following. 1.
Gender identity includes certain models of so-
cial behavior in relation with the gender deter-
mined by nature. Accordingly, we are dealing
with either acceptance or non-acceptance of
it. Hence, gender identity demonstrates an in-
dividual’s behavior in society which rests on
self-identification based on gender. 2. The right
to gender identity entails the possibility to un-
dertake lawful actions which serve for self-iden-
tification based on gender. In other words, the
right to gender identity means a person’s abili-
ty to freely act in society on the basis of the so-
cial role by which she identifies herself on the
basis of gender. Accordingly, the point is about
actions of a legal (the implementation of rights
and obligations based on self-identification, the
social gender change) and medical nature (the
possibility of changing (correcting) the biologi-
cal gender). In other words, the right to gender
identity means an individual’s ability to freely
act in society on the basis of the social role he
/ she identifies himself / herself with in view of
gender. 3. Despite the recommendatory nature
of international legal acts in the field of ensur-
ing the human right to gender identity, it should
nevertheless be noted that the international
community is increasingly calling on states to
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.
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Section 1. Current issues of constitutional and legal status of human and citizen

Y cmammi docnidieHo, ujo 00HI€E 3 0CHOBHUX Xapakmepucmuk 2eHOepHoOi i0eHmMuYHoCmi 8 Haykosid nimepamy-
DI 8U3HAEMbCS 34CBOEHHS 0cobucmicmio 2eHOepHuUx poseli (mobmo cnocobig nogediHku 3a1exHo 8i0 no3uyili noded y
cmamesili Ougeperyiayii) i po3sumok eeHoepHoi camocgidomocmi (mobmo ycsidomneHHs c8o€i cxoxocmi Ui 8iOMiHHO-
cmi 3 NpedCMasHUKaMu C80€Ei cmami, Ha 8iOMiHy 8i0 npomusexHoi). Peanizosyto4u npaso Ha 2eHOepHy ideHMUYHICMe,
Moe (mu mMo8a K Npo MOXUIUBICMb 3MiHU 6ios102iyHOI cmammi, mak i (abo) couianbHoI, W0 BUPAHAEMbLCS Y 3MiHI HE
nuwe GiudHUX 0aHuX, ane U ceidomocmi ModuHU, ii ceimoanady, couiansHoi (y desikux eunadkax — i lopudOUYHoi) poni y
cycninscmei, CiM’i ... couiansHux MaHep cmami (iMeHi, 308HiwHoCcMi, Mooeni nosediHku mouio). OKpiM Ub020, 8UX0054U
3 MIXHAPOOHUX O0KYMEHMI8, MOXUIUBO 8UOINUMU 302G/bHI NPUHUUNU, NOBK3aHI 3 npasamu HOUHU Ma 2eHOepHO
i0eHmMuYHIiCMI: yHiBepCanbHiCMb; HeOUCKPUMIHAUIS;, aBMOHOMIS 0cobu; nosaza do 2i0HOCMi 0OUHU He3anexHO 8id ii
ceKkcyanbHoi opieHmauii ma 2eHoepHoi ideHmugikauii.

Ha nidcmasi nposedeHoi Haykosoi po3eioku asmop npuliwiog 00 negHux 8UCHOBKI8. 1. [eHdepHa ideHmMuYHicmb
nepedbaqyae mi yu iHwWi Modeni coyianbHoi NosediHkU 0cobu Wodo cmamegoi HAaAeXHoCmi, Kka il NpupoOHo OaHa.
Tobmo nepedycim mosa (ide npo npuliHIMMmSs 4Yu HenpuliHIMms makoi npupodHoOcmi. TakuM YUHOM, 2eHOepHa i0eH-
MmuyHicme 0eMOHCMPY€E N0BEAIHKY 0CObU 8 CycnilbCmai, 8 0CHOBI SKOI 1exume camoideHmu@ikayis 3a ii cmamegor
HanexHicmio. 2. [paso Ha 2eHdepHy ideHmu4Hicmb nepedbaqyae MoXIU8icmMb 0CObU 84UHAMU NPAsoMIpHi 0ii, ki c/y-
2ysamumyms 0415 ii camoideHmugikayii Ha ocHosi cmamesoi npuHanexHocmi. BionogidHo 0o uboz0 lidembcsa npo dii
topuduyHo20 (peanizayis 8idnogidHUX npas ma 0608%3kie) ma MeduUYHO20 xapakmepy (Moxuiugicme 3MiHU (KOpeKuii)
bionozivHoi cmami). IHWuUMuU cnosamu, npago Ha 2eHOepHy iIOeHMUYHICMb 03HA4YA€E MOXUIUBICMb 0CObU 8ibHO dismu
8 Cycninbcmei Ha 0CHOBI MIEi couiansHoi poni, 3 KoK 80HA cebe ideHmugikye. 3. Hezsaxatodu Ha pekomeHOAuiliHUL
Xxapakmep MixHapoOHO-Npasosux akmise y ciepi 3a6e3neyeHHs npasa ocobu Ha 2eHOEpHy IOeHMUYHICMb, MiIXHAPOO-
He cnismosapucmeo 8ce Yyacmiwie 3aKAUKAE 0epxasu 8xusamu 8idnosioHuUX 3axodis Wodo HANEeXHO20 00MPUMAHHS
npuHyunie pigHocmi, HeAuCKpuMiHayii, asmoHomii ocobu ma nogazu 00 ii 2idHocmi npu peanizayii npasa Ha 2eHOepHy
i0eHmuy4Hicme ma Hadasamu oMy HANEIHY NPasos8y pe21amMmeHmauito.

KntouoBi cnoBa: 2eH0epHa ideHmMuUyYHicmb, Npago Ha 2eHOepHy ideHMuUYHiCMb, 3MiHA cmami.
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