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Summary

The purpose of the article is a teleological and formal analysis of the related to munici-
pal reform constitutional-conceptual documents approved by public authorities. This topic
isrelevant to the contemporary urgent constitutional problems, because at the beginning of
2020 President of Ukraine announced his plans to initiate changes to the Constitution 1996
about the local government.

The main methods of the research include classical legal science methods. The author
uses formal analysis, synthase, inductive and deductive approach to the problems, covered
by the article. While looking at the text of Ukrainian Basic Law 1996 and other documents,
the author uses the most common methods of legal interpretation (original intention meth-
od, purposivism and other).

Results. The author analyzes the constitutional basis of the ongoing Ukrainian municipal
reform, that waslaunched in 1998. Since that time, the Head of the Ukrainian state (President),
the Parliament of Ukraine (Verkhovna Rada of Ukraine) and the Government of Ukraine (Cab-
inet of Ministers of Ukraine) participated in the regulation of this reform. Their actions can’t
be characterized as concerted, that is why the biggest part of the documents aim the same
results (efficient local self-government according to the European municipal standard and
best foreign practices). But the ways of reaching this result differs a lot - it might be revision
of the administrative-territorial division, it might be decentralization of the public power, it
might be deconcentrating of the local self-government bodies’ competence.

Conclusion. The author recommends, firstly, to revise the concepts of the local self-gov-
ernment reform in Ukraine — as some of the documents, that are really out-of-the-date,
should be cancelled. Secondly, all of the existed documents should be analyzed, and in case
if there is some interesting and perspective proposal — it can be included to the last version
of the Municipal Reform Concept. Thirdly, like the last Concept, they should include not
only actions, but actions accompanied by the timeline.

Key words: local government reform, local self-government, municipal government,
municipal government, public authority.
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1. Introduction

Municipal reform (reform of local self-gov-
ernment) in Ukraine has been going on for a
long time, but it is still relevant - perhaps be-
cause none of its stages have been completed
yet, showing such significant successes that
would provide grounds for its completion. The
concepts of this reform approved by the state
authorities play an important role in the munic-
ipal reform, therefore the doctrinal analysis of
these documents is an important scientific task.

Problems related to municipal reform in
Ukraine were studied from the constitutional
point of view by many national scientists includ-
ing M. Baimuratov, O. Batanov, B. Kalinovsky, P.
Lubchenko and others. The doctrinal support of
local self-government reform in Ukraine can bhe
considered appropriate, but so far its regulatory
support remains very weak, including when it
comes to the concepts of this reform approved
by public authorities. The study of the constitu-
tional-conceptual documents from a formal and
substantive point of view is not yet common in
the national legal literature.

The purpose of the article is a teleological
and formal analysis of the related to municipal
reform constitutional-conceptual documents
approved by public authorities. This topic is rel-
evant to the contemporary urgent constitution-
al problems, because at the beginning of 2020
President of Ukraine announced his plans to in-
itiate changes to the Constitution 1996 about the
local government.

The main methods of the research include
classical legal science methods. The author uses
formal analysis, synthase, inductive and deduc-
tive approach to the problems, covered by the
article. While looking at the text of Ukrainian
Basic Law 1996 and other documents, the au-
thor uses the most common methods of legal
interpretation (original intention method, pur-
posivism and other).

2. Ukrainian Municipal Reform:

Overview of the Current

Constitutional Problems

Recourse to Government-approved concepts
of most of the stages of municipal reform draws
attention to the fact that this reform has never
been carried out (and therefore not regulated) «in-
dependently”, without combining it with reforms

of other public authorities or other areas of state
and public life. Since the declaration of independ-
ence of Ukraine, the state authorities have ap-
proved five documents entitled “Concept”, mostly
or partially devoted to municipal reform. In ad-
dition to these five Concepts, there are a number
of programs of state support for the development
oflocal self-government, but their authors did not
focus exclusively on municipal issues.

For example, the purpose of the Program
of State Support for the Development of Local
Self-Government in Ukraine (approved by the
Decree of the President of Ukraine of August 30,
2001) was strengthening the foundations of civil
society, the development of democracy; improv-
ing the legal framework of local self-govern-
ment; strengthening the material and financial
basis of local self-government; improving the
conditions for ensuring the livelihood and social
protection of the population, providing it with
social services at the appropriate level; devel-
oping the initiative of the population in the de-
cision of questions of local value. The program
provided for the urgency of making proposals
for measures aimed at further administrative
reform in Ukraine at the local level, implemen-
tation of state regional policy, strengthening
the economic base of territorial communities,
improving the provision of administrative and
public services to the population (Program
of state support for the development of local
self-government in Ukraine, 2001).

3. Municipal Reform’s Conceptual

Documents in 1998 - 2001

Chronologically, the first conceptual doc-
ument in which the main attention was paid to
solving the problems of local self-government
by reforming the territorial organization and
the scope of powers of the relevant bodies is the
Concept of Administrative Reform in Ukraine
(approved by the Presidential Decree on July, 22,
1998). According to its norms, “in order to achieve
the goal of administrative reform, a number of
tasks must be solved during its implementation:

a) the formation of an effective organiza-
tion of executive power at both central and local
levels of government;

b) formation of a modern system of local
self-government;
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¢) introduction of a new ideology of the
functioning of the executive power and local
self-government as activities to ensure the reali-
zation of the rights and freedoms of citizens, the
provision of state and public services;

d) organization on new principles of civil ser-
vice and service in local self-government bodies;

e) creation of a modern system of training
and retraining of managerial staff;

f) introduction of a rational administra-
tive-territorial system’ (Concept of administra-
tive reform in Ukraine, 1998).

Thus, a review of the system of public au-
thorities at the central and local levels was en-
visaged. It should be emphasized that even the
title of the normative legal act and its part I
«General principles of administrative reform»
did not refer to municipal reform, although
given the purpose of the reform defined in the
Concept, the title «<administrative and municipal
reform» would be more accurate.

From the point of view of reflecting the
content, the chronologically following doc-
ument is the Concept of Amendments to the
Laws of Ukraine «On Local Self-Government in
Ukraine” and “On Local State Administrations»
(approved by the order of the Cabinet of Min-
isters of Ukraine, 2001, March 1). The Concept
emphasizes that the amendments to the Laws
“On Local Self-Government in Ukraine” and “On
Local State Administrations” are caused by the
need to increase the role of local executive bod-
ies and local governments in implementing the
strategy of economic and social development of
Ukraine for 2000-2004, defined in the Address
of the President of Ukraine to the Verkhovna
Rada of Ukraine “Ukraine: Progress in the XXI
Century. Strategy of Economic and Social De-
velopment for 2000-2004”, and one of the main
reasons for “joint” reform of local governments
and local executive bodies is that that “the im-
perfection of legal norms creates excessive ten-
sion in the relations between the heads of re-
gional and district state administrations and the
heads of regional and district councils, as well
as between them and the mayors” (Concept for
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations”, 2001).

On May 25, 2001, the Concept of State Re-
gional Policy was approved by the Decree of

the President of Ukraine. According to its pro-
visions, “the main goal of the state regional pol-
icy is to create conditions for dynamic, balanced
socio-economic development of Ukraine and its
regions, improve living standards, ensure com-
pliance with state-guaranteed social standards
for each of its citizens regardless of residence,
and deepen processes of market transformation
on the basis of increasing the efficiency of using
the potential of the regions, increasing the effec-
tiveness of management decisions, improving
the work of public authorities and local govern-
ments (Concept of state regional policy, 2001). It
is worth mentioning that, despite the name, it is
one of the few normative legal acts of conceptu-
al and programmatic nature, which is devoted
mostly (though not completely) to the reform of
local governments.

4. Municipal Reform’s Conceptual

Documents since 2001

Chronologically, the next document was the
Concept of Local Self-Government Reform, ap-
proved by the Cabinet of Ministers of Ukraine on
July 29, 2009 (Concept of local self-government
reform, 2009). Based on the title, the Concept
covered only the problems of local self-govern-
ment reform in Ukraine implementation, indi-
cates that these documents also concerned the
reform of public authorities at the local level as
a whole. For example, the Action Plan provid-
ed for the development not only of such draft
laws of Ukraine as “On the city with a special
status Sevastopol”, “On communal property”,
but also “On local state administrations” (new
version), on amendments to the Constitution of
Ukraine bodies of district and regional councils
and changes in the functions of local state ad-
ministrations (On approval of the action plan
for the implementation of the Concept of Local
Self-Government Reform, 2009).

A similar approach was used in the Concept
of Local Government Reform, Self-Government
and Territorial Power Organization in Ukraine,
approved by the Cabinet of Ministers of Ukraine
on April 1, 2014. Interestingly, this Concept does
not provide a goal of reform (only tasks), but con-
tains provisions on the purpose of the Concept:
“Determination of directions, mechanisms and
terms of formation of effective local self-gov-
ernment and territorial organization of power
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to create and maintain a full living environment
for citizens, provision of high quality and af-
fordable public services, establishment of direct
democracy, satisfaction of citizens’ interests in
all spheres of life, coordination of interests state
and territorial communities” (Mishyna, 2020;
Mishyna, 2017). Like previous Concepts, this
document focuses not only on municipal, but
also on administrative reform.

An analysis of the norms of the five men-
tioned Concepts shows the following.

First, public authorities are rather incon-
sistent and insufficiently careful about termi-
nating those conceptual documents that have
lost their relevance or have been replaced by
newer ones or simply become obsolete. Among
the de jure concepts analyzed, the Concept of
Administrative Reform in Ukraine of 1998, the
Concept of Amendments to the Laws of Ukraine
“On Local Self-Government in Ukraine” and
“On Local State Administrations” of 2001, the
Concept of State Regional Policy of 2001 remain
valid, along with the Concept of Local Govern-
ment Reform, Self-Government and Territorial
Power Organization in Ukraine of 2014. De fac-
to, only the last document is currently relevant.
And only the Concept of Local Self-Government
Reform of 2009, after the change of priorities at
the next stage of municipal reform, was abol-
ished on the basis of Government Order Ne 567-r
of August 15, 2012.

Secondly, there is still no certainty with
those entities whose powers include the adop-
tion of conceptual acts on local government re-
form in Ukraine. The President approved the
Concept of Administrative Reform in Ukraine
in 1998 and the Concept of State Regional Pol-
icy in 2001, the Government - the Concept of
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations” in 2001, the Concept of
Local Self-Government Reform of 2009 and the
Concept of Local Government Reform, Self-Gov-
ernment and Territorial Power Organization in
Ukraine of 2014. It is worth mentioning the role
of Parliament, because the laws of Ukraine are
often the normative basis for the next stage of
municipal reform.

Thirdly, the generic titles of documents con-
taining concepts of stages of municipal reforms
are not unified, and individual names lack ac-

curacy. In general, each of the documents is de-
voted to the reform of public authorities at the
local level (one - also to the reform of the of civil
society’s institutions). But the titles of none of
the five concepts are the same. The narrowest in
terms of public relations belongs to the Concept
of Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations” of 2001. It should be fol-
lowed by the Concept of Local Self-Government
Reform of 2009 and then the Concept of Local
Government Reform, Self-Government and Ter-
ritorial Power Organization in Ukraine of 2014.
As for the Concept of Administrative Reform in
Ukraine of 1998 and the Concept of State Region-
al Policy of 2001, they do not contain in their
names references to their separate provisions
concerning the reform of local self-government.

5. Proposals On Concept-Making

Improvements

The main advantage of the approach to
give the normative basis formed only for mu-
nicipal reform, is as follows. The Constitution of
Ukraine of 1996, unlike the Basic Laws of some
foreign countries, does not contain a section on
the organization of public power at the local lev-
el. Instead, local authorities are mentioned in
Section VI “Cabinet of Ministers of Ukraine. Oth-
er executive bodies”, and local self-government
bodies - in Section XI “Local self-government”.
Another argument in support of the thesis is
that paying attention at the level of concepts ex-
clusively to municipal reform will correspond to
the essence of the civic theory of local self-gov-
ernment, on which the norms of Chapter XI
“Local self-government” of the Constitution of
Ukraine are based (see Mishyna, 2020).

Such an approach would be appropriate not
only in relation to the conceptual regulations on
municipal reform, but also to other regulations
relating to local self-government. For example,
the Electoral Code of Ukraine in the chapter
on local elections, the Law “On Service in Lo-
cal Self-Government Bodies” have a significant
level of politicization. Indirect evidence of this
is the fact that the conceptual changes and ad-
ditions to the provisions on local elections take
place, as a rule, almost simultaneously with the
introduction of similar changes and additions to
the provisions on elections of MPs of Ukraine,
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the President of Ukraine); similarly, conceptual
changes and additions to the laws on service in
local self-government bodies occur, as a rule,
almost simultaneously with the introduction
of similar changes and additions to the Law of
Ukraine “On Civil Service”). Legal unification is
important in the context of increasing the legal
array, but it should not become an end in itself,
which affects the practical implementation at
the local level of such a constitutional value as
democracy. It should be noted that the decision
of members of the territorial community on is-
sues of local importance, directly or indirectly, is
just a manifestation of democracy. And attempts
to “strengthen” the executive branch at the lo-
cal level rather meet the requirements for the
effective exercise of public power. Thus, we get
a conflict between democracy and the effective-
ness of the exercise of public power, which con-
stantly arises in Ukraine in the implementation
of legal regulations for local government.

In addition, the significant level of politici-
zation of local self-government does not always
meet European municipal standards. Thus, in a
number of member states of the European Union,
local self-government is currently quite depolit-
icized due to both the deepening of integration
processes and the conscious adherence to the
idea of depoliticization in the implementation of
legal regulations of local self-government.

The “authorship” of the concepts related to
municipal reform indicates significant rule-mak-
ing activity in this area by the executive author-
ities and the head of state. Paying tribute to the
high professionalism of the apparatus of these
bodies, their rule-making activity in all spheres
of state and public life, the question arises -
are they really interested in independent local
self-government? It should be noted that the
affiliation of local state administrations to the
executive branch, headed by the Cabinet of Min-
isters of Ukraine, makes very doubtful the po-
litical will of the Government in the formation
and further development of local governments
in a democratic direction as depoliticized public
authorities. from local state administrations, the
implementation of which is of some interest to
them, and is not a “burden” due to lack of finan-
cial or other resources.

Thus, the conceptual regulation of local
self-government reform in Ukraine should be

carried out by the Parliament of Ukraine, taking
into account the representative nature of this
body and the desire to put into practice in local
self-government such a constitutional principle
as democracy.

6. Conclusion

Most of the shortcomings identified in the
analysis of the concepts related to municipal
reform approved by various public authorities
at different times can be remedied fairly quick-
ly — for example, the repeal of three outdated
municipal reform concepts that still remain in
force. despite the loss of relevance, or revise
them in order to exclude from their composi-
tion the rules of municipal reform (Concept of
administrative reform in Ukraine in 1998, the
Concept of State Regional Policy of 2001, the
Concept of amendments to the Laws of Ukraine
“On Local Self-Government in Ukraine” and
“On local state administrations” in 2001). Ac-
cordingly, only the Concept of Local Govern-
ment Reform, Self-Government and Territorial
Power Organization in Ukraine of 2014 will re-
main valid (the Concept of Local Self-Govern-
ment Reform in 2009 was abolished in 2012).
It is substantiated that, despite the significant
rule-making activity in this area of executive
bodies and the head of state, it would be expe-
dient for the Parliament of Ukraine to carry out
the conceptual regulation of local self-govern-
ment reform in Ukraine.
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AHoTauis.

Memow cmammi € meneonoziyHuli ma GopMansHUli AHANI3 KOHCMUMYUiliHO-KOHUEeNmMyansHUX O00KYMeHMIs,
Nnoesa3aHux 3 MyHIUUNAabHOK PegopMor, 3amMeepOHEHUX OEPHABHUMU OpeaHaMU. LIS mema akmyansHa 05 cy4acHux
Ha2anbHUX KOHCMuUmyuitiHux npobnaem, ockinsku Ha noyamky 2020 poky lpe3udeHm YkpaiHu 020/10cug npo €8oi NiaGHu
iHiyitoeamu 3miHu 0o KoHcmumyuii 1996 poky uj000 micuyeso2o camospsiOy8aHHs.

Lo ocHoBHUX Mem00i8 0CNIOHEHHS HANEXamb KAacu4Hi Memoodu puduYHOI HayKu. ABmop 8uKopucmosye gop-
ManbHUL aHANMI3, CUHMe3, iIHOyKmugHuUli ma 0edykmusHul Memoou, nioxo0s4u 00 eupiwieHHANpobaeM, gucsimaeHux y
cmammi. lNepeangdatoyu mexkcm OCHOBH020 3aKoHy YkpaiHu 1996 poky ma iHwi 00KyMeHmU, Gsmop 8UKOPUCMOBYE
Hadinowuperiwi Memoou pudUYHO20 MAyMAaYeHHs (Memo0 opuiHaNbHO20 HaMIpy, UINecnpaMo8aHOCMi ma iHwi).

Pe3ynemamu. Aemop aHanizye KoHcmumyuiliHy 0CHO8Y YKpaiHCbKOI MyHiuUNansHoi pecpopmu, Ska po3noqanacs y
1998 poui. 3 ybozo yacy ydacme y peaynosanHi uyiei pegpopmu 6panu nasa YkpaiHncekoi depxasu ([pe3udenm), Mapna-
meHm Ykpainu (BepxosHa Pada Ykpainu) ma Ypad Ykpainu (Kabivem Minicmpie Ykpaitu). IxHi 8ii He MoxHa oxapakme-
pu3sysamu SiK y32001eHI, momy 6iiblia 4acmuHa OOKyMeHmi8 HauineHa Ha 00HAKOo8I pe3ynemamu (egpekmusHe Micuese
€amoepsi0ys8aHHs 8i0NogidHo 00 esponelicbKux MyHILUNAMbHUX CMAHOapmie ma HAalKpauwux 3akopOOHHUX NPAKMUK).
Ane wnsxu 00CsSi2HeHHs Ub020 pe3yibmamy 3HAYHO Pi3HAMbCS - Ue Moxe bymu nepeaasd adMiHicmpamugHo-mepu-
mopiansHo20 nodiny, ue Moxe bymu deueHmpanizauis nybaiuHoi enaou, ue Moxe bymu 0eKoHUueHmpauis komnemeHuii
0p2aHig Micles020 camospsidy8aHHs.

BucHosok.Asmop pekoMeHAYE, no-nepuie, nepeisHymu KoHuenuii pecpopmu Micyegoeo camosps0ysaHHs 6 Ykpa-
iHIi = ocKinbku desiki O0KyMeHmU, SKi 8xe 3acmapinu, cnio ckacysamu. [lo-dpyae, cnid npoaHanizysamu 8ci icHyrudi 0o-
KymMeHmu, i SKW0 € KACb Uikasa ma nepcnekmugHa npono3suuyis — ii MoxHa eka4dumu 0o ocmanHeoi sepcii KoHuenuyii
MyHiyunaneHoi pegpopmu. lo-mpeme, sk i ocmanHa KoHuenuis, 60HU NOBUHHI ekaoyamu He auwe 0ii, ane i Oii, wjo
CYNnpoBOOXYIOMbCS 4aCOBOK WKANOH.

KntouoBi cnoBa: pegpopma micuegoeo camosps0ysaHHs, Micuese camosps0y8aHHs, MyHiUUNAabHE ynpasiHHS, My-
HiyunaneHa 81a0a, nybniyHa enaoa.
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