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Summary

The Article considers the issue of ensuring the constitutional principle of equality of
litigants before the law and the court during review of the judgement in view of the excep-
tional circumstances after consideration of the case by the Constitutional Court. Based on
the study of legal nature of such consequences of nullity of the law as pro futuro, ex nunc,
ex tunc, the risks of violation of the constitutional right of a person to judicial protection
shall be established. The aim of the Article is to detect the objective demonstration of the
constitutional principle of equality of litigants before the law and the court. The methods of
the study: system, dialectical, integrative, interdisciplinary and scientific methods applied
to detect the interrelation between the constitutional principle of equality of arms and its
practical demonstration in litigation process. The main results of the study. Two compo-
nents affecting the efficiency of protection of such right have been established: future ef-
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fect of the judgement of the Constitutional Court of Ukraine and impossibility to consider
the application in view of exceptional circumstances if before appeal to the Constitutional
Court of Ukraine a person’s claim was dismissed in full under the applicable laws and was
further declared unconstitutional by the Constitutional Court. The erroneous legal posi-
tion of the supreme court in the system of the judiciary of Ukraine was proved in terms of
the impossibility of initiating proceeding in exceptional circumstances after delivery of the
judgement of the Constitutional Court of Ukraine due to the fact that the person’s claim had
previously been dismissed and such a judgement does not provide for its enforcement. This
conclusion deprives a person of the right to a final trial at the national level in accordance
with the procedure of applying to the court (Articles 8, 24, 55, paragraph 1 Part 2 of Arti-
cle 129 of the Constitution of Ukraine). It is proposed to develop a special law establishing
the grounds and procedure for compensation by the state of moral and financial damages

caused by the law recognized as the unconstitutional one.
Key words: judicial proceedings, legal dispute, equality of arms, unconstitutionality of

the law, exceptional circumstances.

1. Introduction

In our days every democratic state has an
active demand of society to ensure effective
protection of violated, unrecognized or disput-
ed rights, freedoms or interests of individuals,
rights and interests of legal entities, interests of
the state (Bumcnan, 1987).

For example, due to the 2016 constitutional
changes related to the justice (section III of the
Constitution) in Ukraine, the novelties happened
in the section which enshrines the fundamental
rights, freedoms and responsibilities of a man
and citizen (section III of the Fundamental Law).
Namely: the right of everyone to file a constitu-
tional complaint with the Constitutional Court
of Ukraine (hereinafter referred to as the “CCU”)
on the grounds established by the Constitution
of Ukraine and in the manner prescribed there-
by (Part 4 of Article 55). In its turn, Article 151-1
of the Constitution of Ukraine stipulates that the
CCU shall resolve the issue on compliance of the
Constitution of Ukraine (constitutionality) with
the law of Ukraine upon the constitutional com-
plaint of a person who considers that the law of
Ukraine applied in the final court judgment in his/
her case contradicts the Constitution of Ukraine.
A constitutional complaint may be filed if all oth-
er domestic remedies have been exhausted. At
the same time, Article 129 of the Fundamental
Law of Ukraine (Section VIII) establishes that a
judge administering justice is independent and
guided by the rule of law, as well as enshrines
a number of constitutional principles of court
proceeding.

For the purposes of this article, the scien-
tific interest is the constitutional principle of
judicial proceeding — the equality of all litigants
before the law and the court (cl. 1, Part 2 of Ar-
ticle 129 of the Constitution of Ukraine). This
principle is important for revealing the issue of
ensuring the effectiveness of judicial protection
of a person at the national level in whose favour
the judgment of the CCU was made, in case of
his/her further application to the court in con-
nection with the review of the court judgement
in view of exceptional circumstances.

It comes to two key components of the effec-
tiveness of protection of such a right: 1) whether
the judgment of the CCU shall be applied ex tunc
(retroactive effect) to the moment when the law
applicable to the case has begun to violate the
fundamental rights of a person; 2) and the issue
of protection of a plaintiff’s rights, if he/she ap-
plied to the CCU after the supreme court (or a
court of appeal that makes the final judgment in
the case) dismissed the claim. The second com-
ponent requires additional clarifications regard-
ing Ukraine, as the procedural codes of our state
enshrine the rule that one of the grounds for
review of court judgments in view of exception-
al circumstances is the “established by the CCU
unconstitutionality (constitutionality) of a law,
another legal act or their separate provisions
applied (not applied) by the court while consid-
ering the case, if the court judgment has not yet
been enforced” (cl. 1 of Part 4 of Article 361 of
the Code of Administrative Judicial Procedure of
Ukraine; cl. 1 of Part 3 of Article 423 of the Civil
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Section 1. Current issues of constitutional and legal status of human and citizen

Procedure Code of Ukraine; cl. 1 of Part 3 of Ar-
ticle 320 of the Commercial Procedure Code of
Ukraine). However, if the claim is dismissed, the
court judgement is not enforceable in principle.

2. Constitutional Principle of Equality

of Arms

Equality of all not only before the law
(Article 24 of the Constitution of Ukraine) as a
constitutional principle but also equality of all
as litigants (a derivative manifestation of the
comprehensive principle of equality) have been
repeatedly considered by the CCU. Since within
the framework of this article we consider the
practical manifestation of the constitutional
principle of equality of litigants before the law
and the court, we shall focus on the official con-
stitutional doctrine regarding the stated issue.

In particular, while considering cases the
CCU repeatedly concluded that “equality and
inadmissibility of discrimination against a per-
son are not only constitutional principles of the
national legal system of Ukraine but also funda-
mental values of the world community, as em-
phasized in international legal acts on rights and
freedoms of a man and citizen, in particular in
the International Covenant on Civil and Political
Rights of 1966 (Articles 14, 26), the Convention
for the Protection of Human Rights and Funda-
mental Freedoms of 1950 (Articles 14), Protocol
No. 12 to the Convention for the Protection of
Human Rights and Fundamental Freedoms of
1950 (Article 1) and the Universal Declaration
of Human Rights of 1948 (Articles 1, 2, 7). The
equality of all people in their rights and free-
doms guaranteed by the Constitution of Ukraine
means the need to provide them with equal le-
gal opportunities of both material and proce-
dural nature for realization of the rights and
freedoms being the same in context and scope.
In a state governed by the rule of law, applying
to a court is a universal mechanism for protect-
ing the rights, freedoms and legitimate interests
of individuals and legal entities. The main prin-
ciples of court proceeding are, in particular, le-
gality, equality of all litigants before the law and
the court, adversarial parties and freedom to
provide a court with evidence and to prove their
strength (cl. 1, 2, 4 of Part 3 of Article 129 of the
Fundamental Law of Ukraine). Nobody may he
restricted in the right of access to justice which

includes the ability of a person to initiate court
proceeding and participate directly in the pro-
ceedings or be deprived of such a right (pp. 4-7
of cl. 2.2 of the substantiate part of Judgment of
the Constitutional Court dated 12 April 2012 No.
9- p11/2012 (Judgment No. 9-p11/2012, 2012).

In another judgement, the CCU emphasized
that “the principle of equality of all litigants
before the law and the court provides guaran-
tees of access to justice and the exercise of the
right to judicial protection enshrined in Part 1
of Article 55 of the Constitution of Ukraine. This
principle arose from the general principle of
equality of citizens before the law as defined by
Part 1 of Article 24 of the Fundamental Law of
Ukraine and concerns, in particular, the field
of court proceeding. Equality of all litigants be-
fore the law and the court provides for a single
legal regime that ensures the exercise of their
procedural rights. Justice in commercial courts
is administered on the principles of equality of
all litigants before the law and the court; court
proceeding in commercial courts is conducted
on the adversarial principles according to which
the commercial court must create equal condi-
tions and opportunities for the parties and oth-
er persons involved in the case to exercise their
rights (Judgment No. 11- p1/2012, 2012). These
citations are the most complete illustration of
the CCU’s vision of the importance of the studied
principle of court proceeding.

We state that this constitutional principle
has continued its legislative enshrinement in all
the procedural codes of Ukraine since the adop-
tion of the Constitution of Ukraine (since 1996):
cl. 7.2 of Article 2 of the Code of Administrative
Judicial Procedure of Ukraine, Article 7 of the
Commercial Procedure Code of Ukraine, Article
6 of the Civil Procedure Code of Ukraine.

At the same time, a modern novelty of the
procedural codes became the review of judge-
ments on the basis of exceptional circumstanc-
es after the CCU checked the compliance of the
legislative rule with the Fundamental Law of
Ukraine. We remind that a constitutional com-
plaint is currently the most common claim filing
with the CCU, and therefore it is not just legis-
lative but a deeply doctrinal issue of effectively
ensuring the constitutional principle of equality
before the law and court that appeared for the
first time in Ukraine, and it has currently declar-

46 KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 1. 2021



Iryna Berestova, Oksana Khotynska-Nor,

ative nature in special cases which we shall re-
view below.

3. Void and Null Law: (pro futuro), (ex

nunc) or (ex tunc)

Social relations always need to be arranged,
in spite of their development and simultaneous-
ly constant changeability (Kolomiitcev, 2020).
Such arrangement requires lawful conduct of
litigants based on the law and constitutional le-
gitimacy. The constitutional order is the core of
the system of justice (Wet, 2006) and is a result of
realization of constitutional legitimacy. In gen-
eral, it comes to realization by all legal persons
of the right under the rules of the Constitution,
fulfilment by them of actions upon its grounds
and for its implementation (Basiev, 2007; Narut-
to, 2018). As noted by Yu. V. Tkachenko, the sta-
bility of legislation and practice of its application
has its expression in the steadiness of legal reg-
ulation of essentially important social relations,
in the absence of fluctuation in the practice of
considering and making decisions by authorised
bodies in legal cases. The stability reveals itself
as the steadiness of the current legislation, ab-
sence of sharp fluctuations in law-making pol-
icy, unchangeability that provides for the unity
in understanding and applying legal rules (Tk-
achenko, 2010; Kolomiitcev, 2020).

We state that for properly implementing
laws there are presumption of the Constitution-
al Law as one of significant components of pre-
sumption of the truth of law. Traditionally, the
truth of legal act means true reflection by the
act of real conditions, relations which require
legal effect and correct legal assessment of such
assessments. The presumption of the truth of a
legal act includes presumption of constitution-
ality, presumption of legitimacy and validity of
statute (a kind of synonymic categories), as well
as presumption of legitimacy and good faith of
the activity of participants of legal relations (Ba-
baev, 1974).

All these elements are in organic inter-
connection between each other and, of course,
shown themselves in industry-specific legisla-
tion. The presumption of constitutionality of a
legal act (first, law) indirectly arises from the
provisions of the Constitution and shown itself
in substantive and legal procedural aspects. The
specificity of the constitutional substance is that

only the body of the constitutional jurisdiction
is the main means of both establishment and re-
butment of the presumption of the constitution-
ality of the law. This is the Constitutional Court
that is authorised to declare unconstitutionality
of a legal act, and law is deemed constitution-
al until other is enshrined in a judgement of
the Constitutional Court (Berestova and other,
2020).

In light of it, protection of the rights and
freedoms of a man and citizen requires special
form if a person in judicial proceeding for pro-
tection of the right emphasized that law applied
in the case contradicted the Constitution. At the
same time, the courts of different instances sys-
tematically applied it, in particular with mark
that a court did not have any doubts about con-
tradiction of that law to the Constitution until
the Constitutional Court indicated the opposite
in its decision. We’d like to axiomatically remind
the thesis that the very court judgement but not
arguments of Parties is the legal fact which im-
pact on rights and obligations of a man and citi-
zen in a certain disputable situation.

Recognition of the separate provisions or
the whole law unconstitutional creates a num-
ber of legal consequences in addition to the
fact of disqualification of a rule. And this again
brings us back to the question: how to restore a
violated right of a person who noted since the
time of proceedings in the first court instance
that the content of the law is constitutionally
defective. In such a case, it should investigate
the issue of regular or exceptional possibility of
application of a judgement of the Constitution-
al Court of Ukraine back in time - until the mo-
ment of the beginning of violating such a right.

“For example, if the Federal Constitutional
Court of Germany established unconstitutionali-
ty of a certain law, thus, it recognizes such a law
void and null (see sentence 1 of § 78 of Law on
Federal Constitutional Court of Germany)”, Dr
Lars Brocker, the president of the Federal Consti-
tutional Court of Germany, notes (Digest of Arti-
cles, 2020). “Void and null legal rule” means “gen-
eral invalidity of a legal rule” from the outset (ex
tunc). Therefore, law is usually unconstitutional
from the moment of its promulgation. However,
the Federal Constitutional Court is powered to
define invalidity of law with its effect in the fu-
ture (pro futuro) or since the moment of promul-
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gation of its invalidity (ex nunc). As a rule, things
are done in such a way so that “worse unconsti-
tutional condition” will not occur in case of va-
lidity of a judgement ex tunc or in the event that
due to it other persons can be deprived of legal
position that is worthy of protection (for exam-
Ple, in the sphere of rendering social services).
Under such an approach, a law-maker also get
the possibility independently (of course, in the
nearest future) and in compliance with determi-
nations in the relevant judgement of the Federal
Constitutional Court to adjust improprieties of
the Constitution by adopting a new law. In other
words, if recognition of law void and null is pro
futuro a6o ex nunc, the relevant judgement of
the Federal Constitutional Court will not contra-
dict a judgement of competent judges who were
governed the relevant law and judgements of
whom already came into effort and force (Digest
of articles, 2020).

In spite of the fact that Ukraine predom-
inantly copied the model of German constitu-
tional claim (it is only normative in Ukraine),
the Constitution of Ukraine strictly stipulates
that “laws, other acts or their separate provi-
sions declared unconstitutional shall cease to
be valid from the date of the CCU’s judgement
on their unconstitutionality, unless otherwise
established by the judgement itself, but not ear-
lier than the date of its taking” (part 2 of Article
152 of the Constitution of Ukraine) (Constitution,
1996). This is the substantive legal component
of the presumption of the constitutionality of a
normative act in Ukraine: ex nunc, as a rule, (un-
less the CCU has postponed the loss of validity of
the law) and pro futuro.

In this context, we cite the opinion of M.V.
Savchin who points to the existence of another
situation with the legal force of the judgements
of the Constitutional Court to consider constitu-
tional complaints inter partes what is related
to the restoration of the violated right. There is
ongoing legal relations since the moment of vi-
olation of human rights, due to which the court
has an obligation to restore the violated subjec-
tive public right. In this situation, the force of
the ex tunc decision imposes on the state a pos-
itive obligation to restore the subjective public
right from the moment of its violation with the
payment of fair compensation. If to say about
something else in this case, it will be a denial of

the essential content of the right — the idea of a
constitutional complaint as a means of protect-
ing violated constitutional rights loses its signif-
icance. However, the main obstacle here is the
wording of Article 152.2 of the Constitution (Di-
gest of articles, 2020).

Thus, the presumption of the constitution-
ality of the law, the effect of the judgements of
the CCU ex nunc and pro futuro under Part 2 of
Article 152 of the Constitution of Ukraine is ev-
idence that persons whose rights were violat-
ed by application of the law in the final court
judgement, which was later declared unconsti-
tutional, cannot expect fair satisfaction due to
the application of the CCU’s judgement to them,
because their right was violated before the CCU
judgement. In this regard, the Supreme Court
has already formed a legal position:

“analysis of the rules of Section XII of the
Constitution of Ukraine (“the Constitutional
Court of Ukraine”) and the Law of Ukraine dated
13 July 2017 No. 2136-VIII “On the Constitutional
Court of Ukraine” gives grounds to conclude that
the CCU’s judgement has direct (prospective) ef-
fect in time and applies to those legal relations
that continue or arose after its taking. If the le-
gal relations are long-lasting and arose before
the CCU’s judgement but continues to exist after
its taking so they are subject to such a judgement
of the CCU. That is, the CCU judgement applies to
legal relations that arose after its taking, as well
as to legal relations that arose before its taking
but continue to exist (continue) after that. At the
same time, the current legislation stipulates that
the Constitutional Court of Ukraine may establish
the procedure and terms of execution of the tak-
en judgement directly in the text of its judgement.
The established unconstitutionality (constitution-
ality) by the CCU of the law, other legal act or
their separate provision applied (not applied) by a
court in resolving a case is important, first of all,
as a general decision which determines the legal
position for resolving subsequent cases, and not
as grounds for reconsideration of the case with
retrospective application of the new legal posi-
tion and thus change in the state of legal certainty
already established by the final court judgement
(p. 9.9 of the Commercial Court of Cassation with-
in the Supreme Court dated 29 October 2019 in
case No. 922/1391/18) (Judgment No. 4819/49/19,
2020)
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Concluding the above, the Supreme Court
observes Part 2 of Article 152 of the Fundamen-
tal Law of Ukraine, however, avoids the issue
of providing the constitutional guarantee of
judicial protection of constitutional rights and
freedoms of a man and citizen directly on the
ground of the Constitution of Ukraine (Part 3 of
Article 8) which is enshrined in the legal rule
of the power of the rule of law what belongs to
general principals. Since the persons who have
justified the violation of their right by applying
to them a constitutionally defective law and
what was subsequently established by the CCU
remain without any protection of the law. And
also, in general, the significance of the consti-
tutional complaint as a new legal instrument of
protection of the constitutional right of the per-
son is reduced.

4. Review based on Exceptional
Circumstances in Case of Claim
Dismissal

The clause “if the court judgement has not
yet been executed” in cl. 1 of Part 4 of Article 361
of the Code of Administrative Judicial Procedure
of Ukraine; cl. 1 of Part 3 of Article 423 of the
Civil Procedure Code Ukraine; cl. 1 of Part 3 of
Article 320 of the

Commercial Procedure Code of Ukraine is
inherited from the previous Ukrainian proce-
dural legislation if this condition was first en-
shrined and the unconstitutionality of the law
established by the CCU was considered a newly
discovered circumstance: cl. 5 of Part 2 of Article
245 of the Code of Administrative Judicial Pro-
cedure of Ukraine; cl. 5 of Part 2 of Article 112
of the Commercial Procedure Code of Ukraine;
cl. 4 of Part 2 of Article 361 of the Civil Procedure
Code of Ukraine; cl. 4 of Part 2 of Article 459 of
the Criminal Procedure Code of Ukraine (proce-
dural codes as amended until 2017).

The issue of admissibility of an application
based on exceptional circumstances if the de-
cision was not enforceable is related to legisla-
tive regulation. Therefore, it necessarily arises
in the process of judicial interpretation else at
the stage of initiating proceedings on exception-
al grounds and now belongs to the functions of
the Supreme Court but not to the CCU. Thus, the
issue of accepting an application for considera-
tion on exceptional grounds in a case concern-

ing a decision that was not enforceable was first
identified in the Supreme Court as an exception-
al legal problem (Court order No. 808/1628/18,
2020; Court order No. 808/1628/18, 2020). The
Supreme Court finally formulated a legal opin-
ion which in fact established discrimination
against the person and on the grounds of lack of
enforcement of the decision.

“The Panel wf Judges notes that the provi-
sions of clause 1 of Part 5 of Article 361 of the
Code of Administrative Judicial Procedure of
Ukraine contain an imperative provision that
the unconstitutionality (constitutionality), estab-
lished by the Constitutional Court of Ukraine, of
a law, other legal act or their separate provision
applied (not applied) by the court in resolving cas-
es may be the ground for review of the decision
on the basis of exceptional circumstances only if
such a court judgement has not yet been ex-
ecuted.

It should be noted that the phrase “not yet
fulfilled” which is used in clause 1 of Part 5 of
Article 361 of the Code of Administrative Judicial
Procedure of Ukraine does not provide for its mul-
tiple interpretation or multiple understanding, as
well as “extended interpretation™... The said pro-
cedural rule has imperative nature, is clear and
cannot be applied otherwise than provided by
procedural law.

According to Part 2 of Article 152 of the
Constitution of Ukraine, laws, other acts or their
separate provisions that are declared unconsti-
tutional shall cease to be valid from the date of
the Constitutional Court’s judgement on their un-
constitutionality, unless otherwise established by
the judgement itself, but not earlier than the date
of its taking. Similar provisions are contained in
Article 91 of the Law of Ukraine “On the Consti-
tutional Court of Ukraine” dated 13 July 2017 No.
2136-VIII.

According to the operative part of the Judg-
ment of the Constitutional Court of Ukraine No.
1-p(D)/2019 dated 25 April 2019 in the case No.
3-14/2019 (402/19, 1737/19), the phrase “valid
term”... contained in provisions of Part 3 of Ar-
ticle 59 of the Law of Ukraine “On the Status and
Social Protection of Citizens Affected by the Chor-
nobyl Accident” dated 28 February 1991 No. 796-
XII declared unconstitutional and expired on 25
April 2019, as established by Article 91 of the Law
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of Ukraine “On Constitutional Court of Ukraine”,
i.e. from the date of taking the Judgement by the
Constitutional Court of Ukraine in the case No.
3-14/2019 (402/19, 1737/19) which is also directly
established by this judgement.

The existence of the Judgement of the Consti-
tutional Court of Ukraine No. 1- p(II)/2019 dated
25 April 2019 in the case No. 3-14/2019 (402/19,
1737/19) does not change the legal regulation
of the disputed legal relationship and does not
prove the fact that the court made the mistake
in resolving the dispute, besides the provisions of
this rule were in force and subject to application
at the time of occurring the disputed legal rela-
tions and taking the decision by the court of first
instance.

Taking into account the above provisions of
the current legislation, as well as the dismissal
of the claim by the decision of the Zaporizhzhia
District Administrative Court dated 6 July 2018
(upheld by the Order of the Third Administrative
Court of Appeal dated 7 November 2018) in the
case No. 808/1628/18, concerning the review of
which based on exceptional circumstances with
the corresponding application of PERSON_1, the
panel of judges notes that the court judgement
that came into force and by which the claim was
dismissed cannot be considered unfulfilled ac-
cording to the provisions of paragraph 1 of Part
5 of Article 361 of the Code of Administrative Ju-
dicial Procedure of Ukraine, because such a de-
cision does not provide for its enforcement”(-
Judgment No. 808/1628/18, 2021).

We declare that by such an interpretation
of the phrase “if the decision has not yet been
executed”, in fact the Supreme Court deprived
a person of the right to review the judgment on
exceptional grounds and, as a result, deprived
of the right to a final trial at the national level
as the party to the litigation. We believe that the
clause in cl. 1 of Part 4 of Article 361 of the Code
of Administrative Judicial Procedure of Ukraine
(similarly as in other procedural codes) that the
decision is subject to review based on exception-
al circumstances which “has not yet been execut-
ed”, concerns not decisions on dismissal of the
claim, but those decisions that were enforceable
and gave grounds for issuing writ of execution,
the opening of enforcement proceedings, but the
enforcement of the decision was not carried out
for one or another reason.

Another interpretation narrows the con-
tent of cl. 1 of Part 4 of Article 361 of the Code
of Administrative Judicial Procedure of Ukraine
(and similar provisions of any other procedural
code) and, as a consequence, — the content of the
constitutional right of a person to review

a court judgement on the grounds of the un-
constitutionality of the law applied in the final
court judgement taken in the case of that person
whose claim was rejected. This legal conclusion
of the Supreme Court violates the constitutional
principle of judicial proceedings — the equality
of all litigants before the law and the court (cl.
1 of Part 2 of Article 129 of the Constitution of
Ukraine).

Refusal to review a court judgement based
on exceptional circumstances on the grounds
that the Order of the Supreme Court in the case
was not enforceable due to dismissal of a per-
son s claim — puts this person in a different (dis-
criminatory) condition compared to a defendant
(if he/she lost case but the decision was not ex-
ecuted) what violates the specified constitution-
al principle of court proceedings (cl. 2 of Part 2
of Article 129), will contradict Article 55 of the
Fundamental Law of Ukraine which enshrines
the constitutional right of everyone to judicial
protection, as well as the general constitution-
al right of equality of all before the law (part 1
of Article 24 of the Constitution of Ukraine). In
addition, the refusal of review directly violates
the binding nature of the CCU’s decision: “Deci-
sions and conclusions made by the Constitutional
Court of Ukraine are binding, final and cannot be
appealed” (Article 151-2 of the Constitution of
Ukraine). It is in connection with the dismissal
of a claim of a person, the constitutional right
to judicial protection at the national level are
usually exercised in full through applying to the
Constitutional Court of Ukraine (part 4 of Article
55, Article 151 of the Constitution of Ukraine).

And if the CCU concludes that the law is
unconstitutional, it enshrines it in the operative
part of its judgement, thus the CCU promotes
protection of the applicants’ rights at the na-
tional level. The practical realization of such a
constitutional right to judicial protection at the
national level is in the only possible actions of
the complainant with a constitutional complaint
(former plaintiff) — in his/her further going to
the Supreme Court based on exceptional circum-

50 KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 1. 2021



Iryna Berestova, Oksana Khotynska-Nor,

stances within the term defined by the Code of
Administrative Judicial of Ukraine. Filing such
an application is a conscientious exercise of the
rights and obligations of a litigant and the active
exercise of the right to a fair trial as guaranteed
by the Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter
referred to as the “Convention”).

This arises from the fact that the decision in
such cases was not enforceable after its review
by the Court of Cassation, and therefore contra-
dictions to the constitutional rule concerning the
binding nature of the court judgement to be en-
forceable stipulated by part 1 of Article 129-1 of the
Fundamental Law of Ukraine does not appeared.

Moreover, the actions of these persons do
not create grounds for violation of the consti-
tutional order, for example, suspension of a
court judgement during its execution, etc. An-
other interpretation of cl. 1 of Part 4 of Article
361 of the Code of Administrative Judicial of
Ukraine (as well as similar provisions in other
procedural codes) violates the constitutional
right of a person to judicial protection, which
remains illusory, despite the binding nature
of the decision of the Constitutional Court of
Ukraine, and contradicts Articles 6 and 13 of
the Convention.

As prospects not for restoration, but for
compensation for the violated constitutional
right of a person, we can see development and
adoption of a special law for the legislative de-
velopment of the constitutional provision of Part
3 of Article 152 of the Constitution of Ukraine.
According to this rule, “material or moral dam-
age caused to individuals or legal entities by
acts and actions declared unconstitutional shall
be reimbursed by the state in accordance with
the procedure established by law” (Constitution,
1996). This rule is unchanged and is effective
from the date of entry into force of the Consti-
tution of Ukraine - since 28 June 1996. Howev-
er, unfortunately, all this time it does not work
in practice, because after almost 14 years the
state of Ukraine has not been able to pass a spe-
cial law that would establish a procedure for
compensation, in particular to plaintiffs in the
cases illustrated above, for material and moral
damages caused by the rules of laws that are de-
clared unconstitutional. We declare the impor-
tance of a special law in this direction, because

the compensation will be at the expense of the
state. Therefore, it is necessary to keep in mind
the allocation of such funds to the State budget
for the relevant calendar year, the order of un-
disputed write-off of funds for individuals and
entities, the possibility of other options for fair
satisfaction, etc.

5. Conclusion

Analysing the criteria and ways to protect
the subjective rights and freedoms of a man
and citizen which are actively requested by civil
society, we have proved that the constitutional
principle of equality of litigants before the law
and the court is the key one. The implementa-
tion of this principle ensures effective judicial
protection of everyone at the national level, in
particular for a person in whose favour (or who
is in an identical legal relations) the judgement
of the Constitutional Court has been taken, if he/
she further applies to the court in connection
with the review of the court judgement on the
grounds of exceptional circumstances. We have
revealed two components affecting the effective-
ness of the protection of this right: 1) the pros-
pects or retroactivity of the effect of the CCU’s
judgement; 2) the possibility of considering the
application based on exceptional circumstances
if, before applying to the CCU, the person’s claim
was dismissed in full under the applicable law
which was subsequently declared unconstitu-
tional by the CCU.

We have demonstrated that the equality of
all as litigants (a derivative manifestation of the
comprehensive principle of equality) has been
repeatedly considered by the CCU. Its legal po-
sition notes that no one has to be restricted in
the right of access to justice which includes the
ability of a person to initiate legal proceedings
and participate directly in legal proceedings, or
deprived of such a right. This constitutional prin-
ciple has continued its legislative enshrinement
in all procedural codes of Ukraine since the
adoption of the Constitution of Ukraine (1996):
cl. 7.2 of Article 2 of t the Code of Administrative
Judicial of Ukraine, Article 7 of the Commercial
Procedure Code of Ukraine, Article 6 of the Code
of Civil Procedure of Ukraine, as well as in the
legal opinions of the Supreme Court.

The legal conclusion of the Supreme Court,
according to which a court judgement cannot
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be deemed an unexercised court judgement
that came into force and by which the claim
is dismissed because such a decision does not
provide for its enforcement, and therefore the
commencement of proceedings on the basis of
exceptional circumstances is impossible, cannot
be considered unenforced, in fact deprives a
person of the right to a final trial at the national
level as a litigant.

This legal conclusion of the Supreme Court
violates the constitutional principle of judicial
proceedings — the equality of all litigants before
the law and the court. We have proved that the
clause “if the decision has not yet been exercised”
concerns not decisions on dismissing the claim,
but those decisions that were enforceable and
gave grounds for issuing a writ of execution,
commencement of enforcement proceedings
but the decision has not been executed for one
or another reason. Another interpretation nar-
rows the content of a person’s constitutional
right to review a court judgement on the basis
of unconstitutionality of the law applied in the
final judgment in that person’s case if the claim
was dismissed.

Refusal to review the court judgement
based on exceptional circumstances on the
grounds that the judgement of the Supreme
Court in the case was not enforceable in connec-
tion with dismissal of a person’s claim — puts
this person in a different (discriminatory) con-
dition compared to a defendant (if the latter lost
case but the decision did not be executed) what
violates the specified constitutional principle of
court proceeding (cl. 2 of Part 2 of Article 129).
This contradicts Article 55 of the Fundamental
Law of Ukraine which enshrines the constitu-
tional right of everyone to judicial protection, as
well as the general constitutional right of equali-
ty of all before the law (Part 1 of Article 24 of the
Constitution of Ukraine). Cumulatively, this also
contradicts Articles 6 and 13 of the Convention.
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AHortauis

Y cmammi po3ansidaemeca npobnema 3abe3neqyeHHs KoHcmumyuyiliHoi 3acadu pigHocmi cmopiH neped 3aKOHOM |
cy0oMm nid yac nepeansidy cydo8020 pilleHHS 3G BUKIIOYHUMU 06CmasuHamu nicas po3ensdy cnpasu KoHcmumyuitiHum
Cydom. Ha nidcmasi docniOmeHHs npasogoi npupodu 3acmocysaHHs HAaCiOKie Hik4eMHOCmI 3akoHy: (pro futuro), (ex
nunc), (ex tunc), BCMaHosoMbCS PU3UKU NOpyWeHHs KOHCmumyuiliHo2o npasa ocobu Ha cydosuli 3axucm. Memoro
cmammi € po3kpummsi 06EKMUBHO20 Nposi8y KOHCMuUmMYyUiliHoi 3acadu pisHocmi cmopiH cy008020 cnopy neped 3aKo-
HOM i cydom. Memodu docnidxeHHs: cucmeMHuli Memod, dianekmuyHudll, iHmezpamugHull, Mixeeany3esuli Memodu Hay-
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Kosull Memoou 8UKOpUCMAHI 011 PO3KPpUMMS 83AEMO38 93Ky MiX KOHCMUmMyUiliHOt 3acador pieHOCMi cmopiH cydosoi
cnpasu ma ii npakmu4yHUM nposisom y cydosomy npoueci. OCHOBHI pe3ynsmamu 0ocniomeHHs. Po3kpumo 08a KoMno-
HeHmu, Wo 8nausarms Ha eQeKmueHiCMe 3axucmy makozo nNpasa: nepcnekmueHicme 0ii piweHHs KoHcmumyuyitiHo2o
Cydy YkpaiHu ma Hemoxuiugicme po321s0dy 3as8u 3a 8UKIKYHUMU 06CMaguHamu y pasi, SKWo 0cobi 00 38epHeHHs 00
KoncmumyuitiHozo Cydy YkpaiHu y no308i 6yn0 8i0M0BIEHO Yy N0308HOMY 00CS3i 3aCMOCOBAHUM 3AKOHOM, KUl y no-
oanswomy KoHcmumyuiiiHozo Cydy YkpaiHu eu3sHas HekoHcmumyuyitiHum. [losedeHo nomMusnkogicmes npasosoi no3uuii
Halisuwo2o cydy 8 cucmemi cydoycmpor YKpaiHu 8 4acmuHi HEMOXIUBOCMI 8IOKpUMMS NPOBAOHEHHS 30 BUKTHOYHUMU
obcmasuHamu nicas piweHHs KoHcmumyuyitiHozo Cydy YkpaiHu y 3853Ky 3 mum, ujo 0cobi 0o ybo2o 6ys0 8i0M0O8/eHO
8 300080J1eHHI Yy N0308i, A Make pilleHHs He nepedbayae npumycog8ozo Lio2o BUKOHAHHS. KoHcmamogaHo no36asieHHs
YUM BUCHOBKOM Npasa ocobu Ha ocmamoyHuli cydosuli po32/180 Ha HAUIOHAbHOMY PiBHI 30 03HAKOI NOPSIOKY 38EpHEH-
H$1 00 cydy (cm. 8, 24, 55,n. 1 4. 2 cm. 129 KoHcmumyuii YkpaiHu. 3anponoHo8aHo po3pobumu cneyianbHull 3aKOH, IKUM
8CMAHOBII0IOMbLCA NIOCMAsu | Nopss00K KOMNEHCauii depuasor 3a80aHOI MOPANbLHOI | MamepianbHoi WKodu 3aKOHOM,
W0 BU3HAHUU HEKOHCMUMYUYiliHUM.

KntouoBi cnoBa: cydo4uHcmso, cydosuli cnip, pisHicme cmopiH cnopy, Cyd, HEKOHCMuUmMyUiliHiCmb 3GKOHY, BUK/TKOY-
Hi 06cmasuHu
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