
65ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Nataliya Shelever

UDK 342.565.2(477):340.142 
DOI https://doi.org/10.24144/2663-5399.2021.1.07 

THE CONCEPT AND CONTENT OF THE CONSTITUTIONAL  
PRINCIPLE OF JUSTICE

Nataliya Shelever,
Associate Professor of the Department of Administrative, 

Financial and Informative Law,
Uzhgorod National University 

PhD in Law, Associate Professor
https://orcid.org/0000-0003-3641-4910

Researcher ID: AAI-9623-2021
(https://publons.com/researcher/4326660/nataliya-shelever/)

nataliya.shelever@uzhnu.edu.ua

Summary 
The purpose of the article is to study the concept and content of the constitutional principle of 

justice, its impact on constitutional relations, identifying problems that arose during the implemen-
tation of this principle during quarantine restrictions due to the pandemic of COVID-19.

This goal was achieved through the use of such methods as analysis of comparative law and 
formal law method.

The study found that the principle of justice, although not enshrined in the Basic Law of Ukraine, 
but it goes through the Constitution of Ukraine and procedural codes. The problematic issue is that 
there is no legislative definition of «justice». The practice of the Constitutional Court of Ukraine on 
the application of the principle of justice in its decisions is analyzed. It is substantiated that justice is 
a concept much broader than law and is a criterion for the legitimation of state power.

The problems of realization of the constitutional principle of justice are investigated. It was found 
that the principles of law, which are enshrined in the Constitution of Ukraine and current legislation of 
Ukraine, are not properly implemented in our country. The reason for this is the mentality of Ukraini-
ans, which is characterized by low legal and political culture, violation of the law, distrust to the author-
ities, devaluation of moral and spiritual values. On the part of officials, it is a misuse of office positions. 

It is justified that justice requires equal application of the law for all. However, everyone has his/
her own understanding and vision of justice. This led to problems during the coronavirus pandemic. 
Violations such as the violation of the constitutional right to education have been identified, namely 
distance learning leads to a violation of the principles of justice and equality. Restrictions on small 
and medium-sized businesses during the COVID-19 pandemic discriminated against entrepreneurs 
compared to large businesses. 

As a result of the study, it was concluded that justice is a legal value and a fundamental principle of 
law, which permeates both the Constitution of Ukraine and current legislation. The realization of justice 
can be done only by observing the law. In Ukraine, it is quite difficult to implement this principle, be-
cause the laws are often unfair. During the quarantine restrictions, violations of constitutional human 
rights were revealed. Overcoming corruption and raising the legal culture and legal awareness of Ukrai-
nians should be a necessary step for the effective implementation of the principle of justice.

Key words: justice, the Constitutional Court of Ukraine, law, legal value, principle of law, 
pandemic COVID-19, Constitution of Ukraine.
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1. Introduction
The principle of justice is a fundamental 

principle in the constitutional law of Ukraine, 
which permeates all spheres of public life. In 
connection with Ukraine’s desire to become a 
full member of the EU and NATO, the study of 
the essence of this fundamental principle is a 
topical issue today. The above topics have been 
studied by many constitutional scholars, such as 
O. Golovchenko, M. Kozyubra, A. Petryshyn, S. 
Pogrebnyak, P. Rabinovych, M. Savchyn, Y. Tody-
ka and others. However, in our opinion, this is-
sue is not sufficiently studied in view of the pan-
demic of the coronavirus COVID-19, which has 
made its adjustments. It has affected the lives of 
the whole world, which has changed significant-
ly during the pandemic. Therefore, the study 
of problematic issues of the implementation of 
the constitutional principle of justice during the 
COVID-19 pandemic is an important issue of to-
day.

The purpose of the article is to study the 
essence, content of the constitutional principle 
of justice, its impact on public relations. We 
set ourselves the following research tasks: to 
find out the place and significance of the con-
stitutional principle of justice in the legal sys-
tem, its essence and impact on law, to identify 
problematic issues of its implementation during 
quarantine restrictions and to indicate effective 
ways to overcome them. Our methods include 
description, comparison, analysis, synthesis, 
system-structural method, formal-legal method, 
which gave us the opportunity to solve our prob-
lems. 

Thus, the methods of formal logic: descrip-
tion, comparison, analysis, synthesis were used 
by the author to characterize the normative 
content of the constitutional principle of justice. 
Due to the system-structural method, we have 
considered the regulatory significance of the 
constitutional principle of justice. The formal-le-
gal method made it possible to investigate the 
problems of implementation of this principle 
during the COVID-19 pandemic. 

2. The essence of the constitutional prin-
ciple of justice 

Constitutional law occupies a special place 
in the entire legal system. V. Chervonyuk notes: 
«Obviously, this branch of law cannot be recog-

nized as a single-ordered opposed to other pro-
file branches – it is a fundamental basic branch 
of law that reflects the general legal regimes, le-
gal means and methods of regulation, which are 
specifically embodied in other branches of law, 
including those related to the relevant branch-
es of law» (Chervonyuk, 2004). G. Komkova 
believes that constitutional law itself has such 
global categories, «which are important ideo-
logical attitudes for all other branches of law» 
(Komkova, 2008, p. 26). 

The Constitution is not only the basic legal 
act in the country, but it plays a more import-
ant role, because it is the constitution that en-
shrines the basic legal principles that are funda-
mental to the entire legal system of the country 
(Kravets, 2005). 

The category of law is being looked upon 
in law as the principle of law (Yavich, 1989, p. 
150) and as the «quality of law» (Baranov, 2003, 
p. 312-313). 

Considering the relationship between jus-
tice and law, L. Yavich noted that we can talk 
about the relationship within the two planes. 
Thus, he writes that on the one hand «it is a 
question of assessing the law in terms of the 
economic, political and other factual relations 
he protects… In the second aspect, the problem 
of law and justice is more specific, it foresees 
the understanding of justice not as an outside 
towards the legal activity factor, but as a spe-
cial legal principle of law, which expresses some 
properties, aspects of the legal form» (Yavich, 
1976, p. 156). 

G. Maltsev believes that «the relationship 
between law and justice is based on the fact that 
the legal relationship can always be interpreted 
as a special type of distributive relationships. 
The object of division here are the rights and 
responsibilities of the participants of mutual so-
cial communication» (Maltsev, 1977, p. 14). «Jus-
tice means accepted by society as a morally justi-
fied and correct scale for comparing the actions 
of the subject for the benefit (or harm) of soci-
ety and others with the corresponding actions 
of the latter» (Maltsev, 1977, p. 54). A. Ekimov 
understands justice as a «morally justified cri-
terion for comparing the actions of subjects, in 
accordance with which everyone is paid off for 
his actions in the form of certain consequences» 
(Ekimov, 1980). 



67ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Nataliya Shelever

According to G. Maltsev, «the connection 
between law and justice is based on the fact that 
legal relations can always be interpreted as a 
special type of distributive relations. The object 
of division here are the rights and responsibili-
ties of participants in mutual social communica-
tion» (Maltsev, 1977, p. 143). 

Z. Berbeshkina believes that justice is «a 
concept of moral consciousness, which charac-
terizes the legitimacy of assessment of econom-
ic, social, legal phenomena of reality and actions 
of people…» (Berbeshkina, 1983, p. 147). 

M. Rutkevich notes that «the concept of jus-
tice fixes the moral and legal idea of   what corre-
sponds and does not correspond to laws, norms 
of law and social, prevailing in society morali-
ty…» (Rutkevich, 1986, p. 148). 

It should be noted that there is no direct 
norm in the Constitution of Ukraine that en-
shrines the principle of justice. However, some 
constitutional requirements follow from this 
principle and this indicates its indirect consol-
idation. According to S. Pogrebnyak, «for exam-
ple, the idea of justice is concretized in the prin-
ciple of non bis in idem, enshrined in Art. 61 of 
the Constitution of Ukraine. The principle of jus-
tice also stipulates the obligation to promulgate 
regulations (Part 3 of Article 57 of the Constitu-
tion), the general prohibition of retroactive laws 
(Part 1 of Article 58 of the Constitution), the right 
not to be forced to testify against oneself (Part 1 
of Article 63 of the Constitution), the right to ju-
dicial protection (Article 55 of the Constitution), 
etc.» (Pohrebniak, 2009, p. 31-32). 

From the standpoint of constitutional axi-
ology, justice is a controversial category. This is 
a legal value that is considered simultaneously 
with such values as freedom, humanism, the 
rule of law, equality, and so on. Justice is a mea-
sure of equality and freedom, so it is often asso-
ciated with equality and freedom. 

E. Renyov notes: «Consolidating the instru-
mental set of means for resolving social contra-
dictions, the Constitution of Ukraine simultane-
ously acts as an axiological basis for removing 
social contradictions, which is reflected in the 
practical and applied activities of public author-
ities through the criteria of constitutionality of 
their decisions. A special place in the system of 
constitutional criteria for resolving social contra-
dictions belongs to the requirements of justice. 

The requirement of justice possesses, ac-
cording to the content of the Constitution of 
Ukraine, a multifaceted, universal content, 
which has different legal forms of its manifesta-
tion. It acts as an institution of the legal status of 
man and citizen, and as a principle of the rule of 
law, and moreover, as a political and legal basis 
of civil society, a special form of achieving legal 
balance based on the balance of interests of dif-
ferent social groups» (Renyov, 2016, p. 93). 

Justice is a constitutional principle of jus-
tice. Thus, in the decision of the Constitutional 
Court of Ukraine of January 30, 2003 №3-rp/2003 
(Rishennia Konstytutsiinoho Sudu Ukrainy, 
2003) in the case of consideration by the court 
of certain rulings of the investigator and prose-
cutor it is noted that «justice is defined as such 
only that it meets the requirements of justice 
and ensures effective restoration of rights».

S. Alekseev notes: «Justice in its essence as 
a socio-moral phenomenon in our society – in its 
specifically class, socialist expression, it acquires 
the meaning of the legal principle to the extent 
that it is embodied in the normative-legal way 
of regulation, in those principles «proportionali-
ty», «equal scale», etc., which are inherent in the 
very construction of legal instruments. Justice 
has an independent meaning in legal practice: it 
is one of the leading principles in resolving legal 
cases, when the court or other competent au-
thorities are given «discretion», i.e. when they 
perform a function of individual regulation (for 
example, in determining the amount of alimony 
paid on maintenance of parents, when estab-
lishing the exact measure of punishment, etc.». 
(Alekseev, 1972, p.108-109). 

Justice is essentially broader than law. The 
specificity of justice in normativeness, because 
if a just idea receives normative consolidation, 
it changes to law, that is, it becomes law. Law 
is normatively enshrined justice (Kuravshivili, 
1988). 

Justice is a criterion for legitimizing of state 
power. In constitutional and legal relations, 
this principle is embodied by providing access 
to positions of civil servants. V. Vasylchuk be-
lieves that the «reflection of the principle of 
«everyone» in the activities of state bodies is the 
distribution of competence between different 
branches of government, as well as the defini-
tion of the limits of authority and scope of each 
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of them. Observance by authorized entities in 
their professional activity of the requirement 
of proportionality, prohibition of exceeding the 
necessary measure, requirement of equal treat-
ment and prohibition of abuse of rights ensures 
the exercise of state power on the basis of jus-
tice» (Vasylchuk, 2013). 

3. Implementation of the principle of jus-
tice in constitutional and legal relations 

The principles of law are enshrined both 
in the current legislation of Ukraine and in the 
Constitution of Ukraine. However, the require-
ments that enshrine these principles are not 
being implemented properly. This is due to the 
mentality of Ukrainians. Disadvantages include 
low culture, non-compliance with the law, de-
valuation of spiritual and moral values, distrust 
of government, and so on. 

In our opinion, a necessary factor in the 
realization of justice is a person’s awareness of 
this justice, its value in society, the benefits that 
people will receive if justice is realized in prac-
tice and the state is ruled by a just law. This is 
what our state is striving for at the moment. A 
democratic state always tries to instill in its cit-
izens the observance of such a value as justice. 
However, it also depends on the personal data 
of citizens, the level of their legal culture, legal 
awareness, etc.

We fully agree with the opinion of S. Su-
niegin that «one of the most important reasons 
for such a crisis of consciousness of many Ukrai-
nians, in our opinion, is the subjects of law ig-
noring the objective moral content of these 
principles or distorted and one-sided perception 
of basic moral postulates, based, as a rule, on a 
purely selfish way of thinking. Thus, the prob-
lem of correct understanding of the essence of 
the moral content of justice, freedom, equality 
and humanism as fundamental principles of 
law becomes especially relevant in today’s con-
ditions» (Suniehin, 2012, p. 275). 

We fully agree with the opinion of S. Su-
niegin that: 

«1) firstly, the fundamental principles of 
law are manifested primarily in their moral con-
tent, which has an objective basis that should 
correct the subjective perception of their con-
tent. One-sided, distorted subjective perception 
and understanding of the ideas of justice, equal-

ity, freedom and humanism, as a rule, is based 
on the selfish desire to satisfy only the personal 
(private) interests of a person; 

2) secondly, positive law must take into ac-
count and enshrine these fundamental princi-
ples, based on the content of their objective mor-
al dimension, consistent with the fundamental 
laws of natural human coexistence;

3) thirdly, the fundamental principles of 
law will only have a high positive effect in their 
implementation in the relevant legal, law en-
forcement activities and legal relations, when 
they are filled with traditional moral content, 
i.e. will be consistent with the requirements and 
principles of prevailing morality in society. It is 
the moral dimension of the fundamental princi-
ples of law that ensures their proper implemen-
tation, and directs the use, implementation, ob-
servance and application of legal requirements 
to achieve the public good, rather than private 
and often immoral interests of the individual 
or persons who, in our opinion, lie in based on 
their distorted subjective perception and under-
standing» (Suniehin, 2012, p. 278).

Justice embodied in the rule of law requires 
that the law was applied equally to all. However, 
we should not forget that the law can not take 
into account all the diversity of social relations. 
Therefore, in the decision-making process, offi-
cials should be guided by the letter of the law, 
and their idea of justice, and which of these de-
cisions will be the most correct. 

The problem in practice is that everyone 
understands and perceives justice in their own 
way. What is right for one is unfair for another. 
For example, in the context of quarantine re-
strictions, it is advisable to consider such an is-
sue as distance learning. Yes, on the one hand, it 
provided an opportunity, though not fully, but to 
teach students. On the other hand, low-income 
families are unable to provide their children 
with gadgets and computers. In addition, there 
is no Internet in remote mountain villages. In 
this case, is it not a violation of the constitution-
al right to education? In our opinion, the state 
should take this problem into account and take 
measures to overcome it. The consequence of 
the pandemic is an economic crisis and growing 
inequality in society.

It was a violation of the constitutional right 
to work that during the pandemic, large shop-
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ping centers operated and small shops were 
closed for quarantine. We believe that this ap-
proach was a violation of the principle of justice, 
and the state needs to reduce tax and adminis-
trative pressure on small and medium-sized 
businesses.

The principle of justice implies a system 
that cannot be violated, because it will lead 
to negative consequences. Systematic means 
the simultaneous realization of the values of 
the principle of justice in the legislative, law 
enforcement spheres. It is interesting that the 
principle of justice is enshrined in law. How-
ever, if the rule of law does not comply with 
this principle, the legislator is not obliged to 
change or repeal it. Therefore, in practice, 
very often unfair rules of law can be imple-
mented, which leads to violations of human 
and civil rights. 

It is important to study the implementa-
tion of the principle of justice in law enforce-
ment, because life is changing, judicial practice 
is evolving and many issues are currently un-
explored. At present, we are witnessing what 
unfair laws are often passed by the Verkhovna 
Rada of Ukraine. An unjust law is not accepted 
by society and is not a right. It is impossible to 
build a state governed by the rule of law without 
just laws. Unfair court decisions are also not per-
ceived as justice. They undermine the authority 
of the judiciary and are not justice.It is on the 
basis of the analysis of court decisions that soci-
ety has an idea of whether there is justice in the 
state. It is thanks to fair court decisions that the 
rights of citizens are protected.

So, if the laws are fair, then the law enforce-
ment acts are also fair. If the laws are unfair, 
the law enforcement acts are unfair. This quite 
logically follows from the interrelation of laws 
and law enforcement acts. Justice and legality 
are different concepts. Sometimes we witness 
legitimate but not fair decisions. And this is a 
big problem. 

If law enforcement acts are fair, then the 
authority of law and trust in government by so-
ciety increases. Such an act will be carried out 
because it finds the moral approval of all mem-
bers of society, as opposed to the unjust. There-
fore, the issue of justice in the practice of gov-
ernment should be the number one issue in a 
democracy. 

О. Vlasova rightly states: «The principle 
of justice, arising in the ethical and moral en-
vironment, imposes on the subjects of the law 
enforcement process (judges, lawyers, plain-
tiffs, defendants, accused, victims, etc.) the re-
quirement to comply with ethics and morality. 
Any manifestations of humiliation of human 
dignity committed by the participants in law en-
forcement cause great harm and undermine the 
just beginning of the law enforcement process. 
Justice is based on the «golden» rule of moral-
ity: «do not do to others what you do not wish 
for yourself» and is a vocation of equality of 
all members of this society in their dignity and 
rights. Justice as a spiritual and moral principle 
contains in its content the ability of each person 
to feel a sense of self-worth.The main thing that 
the principle of justice requires is respect for the 
rights and dignity of the people» (Vlasova, 2008, 
p. 23). 

The problem of justice has always aroused 
interest in society and scientists. Therefore, 
clarifying the essence of justice in law is an ur-
gent issue today. It’s because the activity of all 
branches of government in Ukraine is reduced 
to the application of the principle of justice in 
practice. Justice is aimed at satisfying not only 
certain segments of the population, but also the 
interests of society as a whole.

4. Conclusions
Therefore, based on the above, we come 

to the following conclusions. Justice is a 
fundamental legal value. This is a legal principle 
that permeates all areas of law. Although there 
is no direct enshrinement in the Constitution 
of Ukraine, its influence can be traced in the 
procedural codes, in fact in the Constitution 
itself. As a legal value, justice can only be 
achieved and ensured by complying with the 
law. However, the problem in Ukraine is that 
the laws themselves are often unfair. Justice is 
a criterion of the legitimacy of the law. Another 
problem is that the Ukrainian mentality is quite 
specific. The result is a violation of constitutional 
human rights during the COVID-19 pandemic. 
Therefore, it is quite difficult to implement the 
constitutional principle of justice in life. After 
all, this is opposed, first of all, by corruption, low 
legal culture and consciousness of Ukrainians, 
as well as abuse of office by officials. 
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Анотація
Мета статті полягає у дослідженні поняття та змісту конституційного принципу справед-

ливості, його впливу на конституційно-правові відносини, виявленні проблем, які виникли 
при реалізації цього принципу під час карантинних обмежень внаслідок пандемії COVID-19.

Дану мету було досягнуто завдяки застосуванню такого методу  як аналіз, порівняль-
но-правового та формально-юридичного методу.

При дослідженні встановлено, що принцип справедливості хоча і не закріплений у Ос-
новному Законі України, проте він пронизує як Конституцію України, так і процесуальні 
кодекси. Проблемним питанням є те, що відсутнє законодавче визначення поняття «спра-
ведливість». Проаналізовано практику Конституційного Суду України щодо застосування 
принципу справедливості у його рішеннях. Обґрунтовано, що справедливість є поняттям 
значно ширшим, ніж право та є критерієм легітимації державної влади. 

Досліджено проблеми реалізації конституційного принципу справедливості. При цьому 
виявлено, що принципи права, які закріплені в Конституції України та діючому законодав-
стві України, не реалізовуються належним чином в нашій державі. Причиною цього є мента-
літет українців, який характеризується низькою правовою та політичною культурою, пору-
шенням вимог закону, недовірою до влади, знеціненням моральних та духовних цінностей. 
Зі сторони чиновників – зловживанням своїм посадовим становищем.

Обґрунтовано, що справедливість вимагає однакового застосування закону для всіх. 
Проте у кожної людини є своє розуміння і бачення справедливості. Це призвело до проблем 
під час пандемії коронавірусної інфекції. Виявлено такі порушення як порушення консти-
туційного права на освіту, а саме дистанційне навчання призводить до порушення принци-
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пів справедливості та рівності. Обмеження для малого та середнього бізнесу під час пандемії 
COVID-19 поставило у дискримінаційне становище підприємців у порівнянні з великим біз-
несом.

У результаті дослідження зроблено висновок про те, що справедливість є правовою цін-
ністю та основоположним принципом права, який пронизує як Конституцію України, так і 
чинне законодавство. Реалізація справедливості може бути здійснена лише шляхом дотри-
мання закону. В Україні доволі складно реалізувати цей принцип, бо і закони часто є не-
справедливими. Під час карантинних обмежень виявлено порушення конституційних прав 
людини. Необхідним кроком для ефективної реалізації принципу справедливості має стати 
подолання корупції та підвищення правової культури та правової свідомості українців.

Key words: справедливість, Конституційний Суд України, право, правова цінність, прин-
цип права, пандемія COVID-19, Конституція України.


