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Summary

The purpose of the article is the determination of the role of legal conclusions of the SC in providing the prin-
ciple of legality. For implementation of this purpose the following tasks were performed: 1) justification of the
thoughts that the legal conclusions of the SC in the modern conditions are characterized by the numerous number
of signs of court precedent; 2) proving the constantly increasing role of legal conclusions of the SC in providing
of the implementation of the principle of legality; 3) determination of the expanded content of the principle of
legality based on the obligation of the subjects of authority to take into account the legal conclusions of the SC in
their activity.

During the study of the topic of the article, the author analyzed the works of scientists who pay attention to the
study of the role and significance of legal conclusions of the Supreme Court in the activities of subjects of power
as N. Zozulia, O. Kibenko, M. Sambor, M. Shumylo and others. Some questions connected with the determination
of the role of legal conclusions of the Supreme Court in ensuring the unity of judicial practice, were investigated by
the author of this article when compiling the “Compendium of Legal Positions of the Supreme Court for lawyers”
and developing the content part of the analytical and legal system ZakonOnline (Kibenko, 2022). Nevertheless, in
modern legal science there is still a list of unsolved issues in the sphere of the role definition of legal conclusions
of the Supreme Court in providing of the principle of legality.

Based on the conducted research, it is concluded that it is established by the law the obligation for all courts
and subjects of authorities to consider (apply) legal conclusions of the SC allows to confirm that such approach
causes the expanded application of the principle of legality, as the norm of law in fact cannot exist separately from
the SC case law (its legal understanding) and the subject of authorities cannot have own approach to understand
of this or that norm of law.

Key words: legal position, court precedent, judicial practice, legal conclusions, stability of judicial practice,
administrative procedure.

1. Introduction on the application of legal norms set forth in judgments

According to the parts 5 and 6 of Article 13 of the
Law of Ukraine On the Judiciary and Status of Judges,
conclusions on the application of legal norms set forth
in judgments of the Supreme Court shall be binding on
all power holders who apply in their activities a regula-
tory act containing the relevant legal norm; conclusions

of the Supreme Court shall be taken into account by
other courts when applying such legal norms.

From the content of these legal orders it is seen that
legal conclusions regarding the application of the norm
of law set out in the judgments of the SC shall be taken
into account not only by the courts of all instances and

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

37



Section 2. Constitutionalism as modern science

the SC itself during the application of the relevant provi-
sions of the Law but by all power holders. Moreover, the
obligation of taking into account the legal conclusions of
the SC according to the above said provisions of the Law
concerns exactly the power holders, at the same time the
legislator regarding the judges used the term «shall be
taken into account» interpreted as a recommendation but
not an obligation. Nevertheless, the judgment made by the
judge without the conclusion of the SC must have strong
arguments and appropriate motivation which would be un-
derstandable to an outside observer, ordered and based on
the provisions of the Constitution of Ukraine.

The important part in the context of a researched
problem are the provisions of part 2 of Article 65 of the
Law of Ukraine On Civil Service according to which
the disciplinary offence of the government official is in
particular the making of decision by the government of-
ficial that contradicts the law or conclusions regarding
the application of the appropriate norm of law set out
in the judgments of the SC regarding which the court
made a separate ruling.

Thereby, the obligation for applying the conclusion
of the SC becomes the continuation of the principle of
legality whereas the norm of law (law or other normative
legal act) in fact cannot exist separately from the SC case
law (its legal understanding) and the subject of authority
can’t have his own (different from legal conclusion of
the SC) approach to understand this or that norm of law.

To confirm such conclusion, it is advisable to pro-
vide the provisions of Articles 4 and 6 of the Law of
Ukraine On the Administrative Procedure according to
which the principles of the administrative procedure is
in particular the Rule of Law including legality. Here-
with the last principle except other means an obligation
of the conclusions about the application of norms of the
law set out in judgments of the SC for all administra-
tive authorities (Executive Authority, Authority of the
Autonomous Republic of Crimea, Local Government,
their official, other subject authorized to perform the
functions of the public administration according to the
law) who are applying in their activity the normative
legal act containing the appropriate norm of the law.

Thereby the lack of knowledge of the role of legal
conclusion of the SC in providing the principle of le-
gality, the absence of one scientific approach for under-
standing of nature of the conclusions of the SC stipulate
the relevance of the scientific research of the role and
meaning of legal conclusions of the SC in providing the
principle of legality.

2. Role of legal conclusions of the SC

in providing of the constancy and uniform

case law

In the justification of the thought that the legal con-
clusion of the SC in the modern conditions is character-
ized by the numerous number of signs of court precedent,
the constantly increasing role of legal conclusions of the

SC in providing of the constancy and uniform case law
being one of the elements of the rule of law is testified.

In particular, according to the paragraphs 1 and
5 of the Conclusion of the Consultative Council of
European Judges (CCJE) No. 20 (2017) dated No-
vember 10, 2017. The Role of Courts with Respect
to the Uniform Application of the Law, the similarity
and unity of the law application stipulate the general
obligation of the law (legality), provide the principle
of equality before the law and also under the legal
certainty and predictability being the integral com-
ponents of the rule of law. In the state guided by the
Rule of Law, the citizens are reasonably waiting for
being treated as all others and for being able to rely
on the previous court judgments in similar cases and
thereby the citizens can predict legal consequences
of their acts or omissions.

By the paragraphs 6 and 7 of this Conclusion of the
Consultative Council of European Judges CCJU No. 20
(2017) it is stipulated that repeated court decision-mak-
ings which contradict each other, can create the situation
of the legal uncertainty causing the reduce of the trust
to the court system whereas this trust is an important
element of the state guided by the principle of the rule
of law («Vincic and others v. Serbia», application No.
44698/06 and others). The unity of the law application
stipulates the trust of citizenship to the courts and im-
proves the public opinion regarding the justice and law.

If the parties understood their positions in advance,
they even could decide not to apply to the court; prece-
dents or established court case law which are establishing
clear, consecutive and reliable rules can reduce the need of
court involvement to resolve the disputes; if there is a pos-
sibility to refer to the previous court decisions approved
in the similar cases in particular by the higher courts, the
appropriate cases could be considered more effectively.
Precedents are in principle obligatory de jure and consid-
ered to be proper source of the law (The Role of courts
with respect to the uniform application of the law, 2017).

One of the reasons of establishment of the Institu-
tion of the Conclusions of the SC in Ukraine and its
approaching to the court precedent is called the need
of resolution of instability problem of the case law that
is the main defect of the domestic proceedings (Legal
positions of the Supreme Court as a basis of constancy
and uniform case law, 2017).

It is important that according to the procedural law
of Ukraine, taking into account the previously formu-
lated legal conclusions of the SC is demanded from
both courts of lower instances and the SC itself.

In this regard, O. Kibenko points out the existence
of vertical action of the precedent: taking into account
the legal conclusion of the SC by other courts (provid-
ing the unity within the court system) and horizontal
action of the precedent: obligation of legal conclusion
of the SC for the SC itself (providing the unity within
the SC itself) (Kibenko, 2019).
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The court knows the law and it is inseparably con-
nected with the main function of the cassation court
—to provide the constancy and uniform case law, and
therefore the SC is obliged to take into account all its
conclusions independently of their meaning in cas-
sation claim and accordingly the time formation of
the SC.

3. Theoretical and practical aspects

of the development and formation

of the Institute of Legal Opinions

of the Security Court

The obligation of the SC systematically take into
account its conclusions confirmed by the provisions
of Article 346 of the Code of Administrative Proceed-
ings of Ukraine, under which the court considering the
case in cassation proceeding consisting of the panel
of judges transfers the case for consideration to the
chamber containing such panel if this panel considers
as necessity to derogate from the conclusion regarding
the application of the legal norm in similar legal rela-
tions set out in previous desicion of the SC consisting
of the panel of judges of the same chamber or consist-
ing of the such chamber.

The court considering the case in cassation pro-
ceeding consisting of the panel of judges or chamber
transfers the case for consideration to joint chamber
if this panel or chamber considers as necessity to der-
ogate from the conclusion regarding the application
of the legal norm in similar legal relations set out in
previous decision of the SC consisting of the panel of
judges of the same chamber or consisting of the such
chamber.

The court considering the case in cassation pro-
ceeding consisting of the panel of judges, chamber or
joint chamber transfers the case for consideration to
the Great Chamber of the Supreme Court (GC SC) if
such panel (chamber, joint chamber) considers as ne-
cessity to derogate from the conclusion regarding the
application of the legal norm in similar legal relations
set out in previously desicion of the SC consisting of
the panel of judges (chamber, joint chamber) of other
cassation court.

The court considering the case in cassation proceed-
ing consisting of the panel of judges, chamber or joint
chamber transfers the case for consideration to the GC
SC if such panel (chamber, joint chamber) considers as
necessity to derogate from the conclusion regarding the
application of the legal norm in similar legal relations
set out in previous judgment of the GC SC.

The case is subject to be transferred for the con-
sideration to the GC SC when the party of the case
appeals the court judgment on the basis of the breach
of the rules of subject matter jurisdiction except cases
if in particular the GC SC has already set out in its
judgment the conclusion regarding the issue of sub-
ject matter jurisdiction of the dispute in similar legal

relations (The Code of Administrative Proceedings of
Ukraine, 2005).

Similar provisions are in Article 302 of the Code of
Commercial Procedure of Ukraine, Article 434-1 of the
Criminal Procedure Code of Ukraine and Article 403 of
Civil Procedure Code of Ukraine.

Given norms of law in fact determine the order of
derogation from previously formulated legal positions
of the SC, hierarchy of the legal conclusions of the SC
and also confirm that in acting procedure law of Ukraine
unlike previous acting one (by 2017) the right to initiate
the derogation from legal conclusion of the SC is given
only to the SC; such possibility for courts of first and
appeal instances is absent.

Last ones can in order determined by the Article 290
of the Code of Administrative Proceedings of Ukraine
apply with the application to the SC for consideration
by it as a court of first instance of exemplary case if
in proceedings of one or several administrative courts
there are typical administrative cases the quantity of
which is determined by the expediency of the exem-
plary judgment. Though the transfer of the typical case
for consideration to the SC as exemplary one is not the
option of derogation from the legal position of the SC
however in order of resolution of exemplary case the
SC forms legal conclusion being asked in fact by the
lower-ranking courts. It is typically that the Institute of
exemplary case provided only in administrative pro-
ceedings.

At the same time in commercial and civil proce-
dures the right of court is provided by the application
of the party of the case and also by own initiative
to stop the proceedings of the case in particular in
the case of the consideration of the court decision
in similar legal relations (in other case) in cassation
order by the chamber, joint chamber, GC SC (clause
7 of the part 1 of the Article 228 and clause 11 of the
part 1 of the Article 229 of the Code of Commercial
Procedure of Ukraine, clause 10 of the part 1 of the
Article 252 and clause 14 of the part 1 of the Arti-
cle 253 of the the Civil Procedure Code of Ukraine).
Such provisions are in clause 5 of the part 2 of the
Article 236 of the Code of Administrative Proceed-
ings of Ukraine.

Regarding the order of derogation from the legal po-
sitions of the SC it is necessary to note that in the Con-
clusion of the CCJU No. 20 (2017) there is information
on numerous differences between general and continen-
tal systems of the law regarding the issue whether only
the court of the same or higher level can overcome the
precedent or any court including the courts of lower in-
stances can deviate from the case law if such deviation
is ordered.

In this regard it is appropriate to mention the pro-
visions of the part 5 of the Article 13 of the Law of
Ukraine On the Judicial System and Status of Judges
dated July 7, 2010 (lost its force except separate pro-
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visions on the basis of the Law No. 1402-VIII dated
June 2, 2016), under which the conclusions regarding
the application of the norms of law set out in the judg-
ments of the Supreme Court of Ukraine are taken into
account by other courts of general jurisdiction under the
application of such norms of law; the court has the right
to derogate from the legal position set out in the conclu-
sions of the Supreme Court of Ukraine simultaneously
giving the appropriate motives.

Therefore, in the Law of Ukraine On the Judicial
System and Status of Judges dated 2010 there was a
direct pointing to the right of courts independently to
derogate from the legal position of the Supreme Court
of Ukraine providing the appropriate motivation.

In acting Law of Ukraine On the Judiciary and Sta-
tus of Judges the courts of first or appeal instances were
taken the possibilities to derogate from the legal posi-
tion set out in the judgments of the SC and the Supreme
Court of Ukraine considering the certain case providing
the appropriate motives (Zozulya, 2018).

The absence of such provision in acting Law can
testify that the demand regarding the taking into ac-
count of the legal conclusions of the SC regarding the
application of appropriate norm of law for courts is
close to be obligatory.

Researching the question of obligation to take into
account the legal conclusions of the SC by all courts
including the SC itself it should be noticed that between
legal conclusions of the SC there is some hierarchy.

In particular, in court case law there was made a
constant approach to determine the hierarchy of the le-
gal positions of the SC consisting of different panels,
chambers or joint chamber between legal positions of
cassation courts and also cassation court consisting of
the SC and GC SC.

So, in the Judgment dated February 13, 2019 in the
case No. 130/1001/17 on the basis of the analysis of
the positions of the Articles 346 and 347 of the Code of
Administrative Proceedings of Ukraine, the SC speci-
fied that conclusions contained in the judgments of the
panel of judges of cassation court prevail over the con-
clusions of the panel of judges of cassation court, the
conclusions of joint chamber — over the conclusions of
the chamber or panel of judges of cassation court, and
the conclusions of the GC SC — over the conclusions of
joint chamber, chamber and panel of judges).

Besides, the GC SC in particular in Judgments dat-
ed January 30, 2019 in the case No. 755/10947/17 and
dated November 10, 2021 in the case No. 825/997/17
specified that despite of whether all positions are list-
ed containing the legal position from which the GC SC
derogated the courts during the resolution of the same
disputes shall take into account exactly the last legal
position of the GC SC.

Speaking otherwise in the case if the chamber, joint
chamber or the GC SC having the appropriate case to be
transferred makes the conclusion about the necessity to

derogate from the legal position before the formulated
SC, so it is specified in the judgment how the norm of
law must be applied and the legal position is pointed
out from which the derogation is performed. Herewith
despite of whether all judgments are listed which con-
tain the legal position for the derogation from which the
case is transferred it is considered that such derogation
is performed from the legal position set out in different
decrees of the GC SC and the SC. In the future, during
the resolution of the same disputes the courts have to
take into account exactly the last legal position of the
chamber, joint chamber or the GC SC.

Current conclusion applied by the SC, in particu-
lar in the judgments dated December 18, 2019 in the
case No. 804/937/16, dated March 16, 2020 in the case
No. 1.380.2019.001962, dated February 11, 2021 in the
case No. 240/532/20, dated February 25, 2021 in the
case No. 580/3469/19, dated April 6, 2021 in the case
No. 640/14645/19 and dated May 18, 2022 in the case
No. 160/5259/20.

It is confirmed that the conclusions of the Supreme
Court of Ukraine have the legal force of the conclu-
sions of the GC SC by the provisions of sub-clauses
8 of the clause 1 of the Section VII of the Transitional
Provisions of the Code of Administrative Proceedings
of Ukraine, under which it is established that the chang-
es to this Code come into force with the consideration
of such peculiarities: court considering the case in cas-
sation order consisting of panel of judges or chamber
(joint chamber) transfers the case for consideration to
the GC SC if such panel or chamber (joint chamber)
considers as necessity to derogate from the conclusion
in similar legal relations set out in previous Judgment of
the Supreme Court of Ukraine.

The same provisions are set forth in the sub-clause
7 of the clause 1 of the Section XI of the Transition-
al Provisions of the Code of Commercial Procedure
of Ukraine and in sub-clause 7 of the clause 1 of the
Section XIII of the of the Transitional Provisions of the
Civil Procedure Code of Ukraine.

Determining the legal status of the conclusions of
the Supreme Court of Ukraine, M. Shumylo pays atten-
tion to the question of legal power and obligation of the
legal positions of this court in temporal dimension after
the beginning of work of a new SC. The scientist points
out the existence of such statuses of legal positions of
the Supreme Court of Ukraine: supported SC, over-
come (the derogation is made) SC, positions formed in
the judgments of the Supreme Court of Ukraine in cases
where the dispute arose and was solved on the basis of
inactive law for today, self-derogation of the GC SC
from the legal conclusions used for making the dero-
gation from the legal position of the Supreme Court of
Ukraine (Shumylo, 2020, p. 48-49).

At present there are absent statistic data regarding
the number of legal positions of the Supreme Court of
Ukraine accepted by the SC and gradually implemented
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in its practise or those the derogation was made from.
M. Shumylo gives appropriate data for the period from
the December 15, 2017 to the end of 2020 specifying
that the GC SC adopted 117 judgments containing 73
derogations from the legal positions of the Supreme
Court of Ukraine, with 15 of them to be in administra-
tive proceedings, 15 — in commercial proceedings,
2 —in criminal proceedings and 41 — in civil proceed-
ings (Shumylo, 2020, p. 49).

In this regard the Judgment is mentioned of the
GC SC dated September 1, 2020 in the case No.
216/3521/16-11, where the methods are differentiated
under which the legal positions of the Supreme Court
of Ukraine stop being the source of the law namely:
1) passive method when they lost their legal power in
accordance with the change of legal regulation (deter-
mination); 2) active method when the positions of the
Supreme Court of Ukraine are overcome by the GC SC
(the derogation is being performed) about what it will
be discussed next.

Besides the Judgment of GC SC dated September
4, 2018 in the case No. 823/2042/16 has the summa-
rized conclusion about the basis of the derogation, they
are: 1) defectiveness of the judgment (set of judgments)
meaning: a) defects of form (technical and legal) of
the judgment (ambiguous, mutually exclusive, unclear
forming, inconsistency of reasoning and operative parts
of judgment); b) defects of essence (content filling) of
judgment (fallibility, unreasonableness); c) failure to
perform (inefficient option of protection) the judgment;
2) the change of social context.

According to the legal power of legal conclusions of
the Supreme Court of Ukraine M. Shumylo makes the
conclusion that in the case if the SC accepted the legal
positions of the Supreme Court of Ukraine, so such ac-
ceptance is necessary to be considered as a new legal
conclusion of the SC and in the future to apply exactly
it; in the case if the GC SC performed the derogation
from the legal conclusion by which previously the legal
position of the Supreme Court of Ukraine was over-
come, so such positions by itself do not recover their
legal power as they are overcome; the GC SC must
form own legal conclusion that can be agreeable with
legal position of the Supreme Court of Ukraine but it
will be a new one and made by the GC SC (Shumylo,
2020, p. 53).

Therefore, legal conclusions of the Supreme Court
of Ukraine take the separate place in the hierarchy of
the legal conclusions; they can be included in the po-
sition having the power of legal conclusion of the GC
SC. It is important that the conclusions of the High Ad-
ministrative Court of Ukraine, High Commercial Court
of Ukraine and the High Specialized Court of Ukraine
with the consideration of civil and criminal cases do not
have such power that is also confirmed by the absence
in this courts previously the status of classic court of
cassation instance (the SC).

4. Legal conclusions of the Supreme Court

as an inseparable element of the principle

of legality in decision-making by subjects

of power

On the importance of the meaning of legal conclu-
sions of the SC in legal system of Ukraine and perfor-
mance by them the role of the court precedents also the
fact is pointing out that the knowledge of legal positions
of the SC and ECHR is a demand required for the can-
didates on the position of judge and all judges taking
the qualification assessment.

In particular, according to the part 3 of the Article
78 of the Law of Ukraine On the Judiciary and Status
of Judges, the qualification examination shall be con-
ducted as follows: a candidate for judicial office takes
a written anonymous test and anonymously completes
a written practical assignment in order to identify his/
her level of knowledge, practical skills and abilities in
the application of law and conducting a court hearing.

By the part 2 of the Article 85 of this Law it is pro-
vided that the examination is a main method to estab-
lish the compliance of judge with the criteria of the
professional competence and is being taken in the form
of anonymous testing and performing of the written
practical task with the purpose of testing the knowledge
level, practical skills and ability to apply the law, abil-
ity to perform the justice in appropriate court and with
appropriate specialization (On the Judiciary and Status
of Judges, 2016).

According to the paragraphs 2 and 3 of the Regula-
tion On The Procedure And Methodology for the Qual-
ification Assessment, Indicators of Compliance with
the Qualification Assessment Criteria and Means of
Their Determination, approved by the Decision of the
High Qualification Commission of Judges of Ukraine
No.143/zp-16 dated November 3, 2016, the knowledge
level in the sphere of law including the level of practi-
cal skills and abilities in appliance the law are assessed
(established) by testing in particular of the knowledge
of legal positions of the SC and knowledge of ECHR
case law.

The ability and skills of the conduction of court
hearing and making the court judgment are assessed
(established) by testing in particular the ability clearly
and understandably formulate and produce the legal po-
sition (legal conclusion) in the court judgment (Regula-
tion On the Procedure and Methodology for the Quali-
fication Assessment, Indicators of Compliance with the
Qualification Assessment Criteria and Means of Their
Determination, 2016).

On the other hand, according to the paragraphs 5,
10, 11 and 14 of the Provision for the Procedure of
Taking a Test and the Methodology for Its Assessment
during Qualification Assessment of a Judge approved
by the Decision of the Higher Qualification Commis-
sion of Judges of Ukraine No. 144/zp-16 dated Novem-
ber 4, 2016, during the selection on the position of the
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judge of the SC the candidate has the right during the
performance of the practical task to produce the proj-
ect of legal position of the SC; testing questions must
contain the questions for testing the knowledge level
in the sphere of law including the level of practical
skills and abilities in appliance the law in particular the
knowledge of legal positions of the SC and knowledge
of ECHR case law; totality of testing questions is a test-
ing base containing questions in particular from estab-
lished SC case law; practical task shows the ability and
skills of conduction of court hearing and making the
court judgments in particular the ability clearly and un-
derstandably formulate and produce the legal position
(legal conclusion) in the court judgment (Provision for
the Procedure of Taking a Test and the Methodology
for Its Assessment during Qualification Assessment of
a Judge, 2016).

Therefore, legal conclusions of the SC became the
integral element of the principle of legality whereas
their consideration during the application of norm of
law in similar disruptive legal relations by the courts
of all instances is obliged. Simultaneously, the obli-
gation regarding the application/performance/control
of the performance of legislative acts only with le-
gal conclusions of the SC spreads also on the power
holders.

Such conclusion is based in particular on the anal-
ysis of provisions of the Articles 4 and 6 of the Law of
Ukraine On the Administrative Procedure, according to
which the principles of administrative procedures are
the rule of law including legality; the principle of legali-
ty means that administrative authority performs admin-
istrative proceedings exclusively on the basis within the
authorities and by the method provided by the Consti-
tution of Ukraine, this Law and other laws of Ukraine
and also on the basis of international agreements, agree-
ment for obligation is given by the Supreme Council
of Ukraine and also applies other normative legal acts
approved by the appropriate Government Authority,
Authority of the Autonomous Republic of Crimea, or
local government body on the basis within the authori-
ties and by the method provided by the Constitution of
Ukraine and the Law

This provision of the Law is an important one
taking into account the determination (the Article 2
of this Law) of the administrative authority covering
by it all Executive Authority, Authority of the Auton-
omous Republic of Crimea, Local Self-Government,
their officials, and also other subjects authorized to
perform the functions of the public administration ac-
cording to the law.

Also it is important to recall the Article 4 of the Law
of Ukraine On Administrative Services, according to
which the government policy in the sphere of providing
the administrative services is based on the principles of
the rule of law including the legality and legal determi-
nation.

Similar provisions are contained in the Article 3 of
the Law of Ukraine On Local State Administrations, ac-
cording to which local government administrations act
on the basis in particular of the rule of law and legality
and according to the Article 13 of this Law with aware-
ness of the local government administration within lim-
its and forms provided by the Constitution of Ukraine
and the Laws of Ukraine containing the questions res-
olution of providing the legality and also the citizen
rights, freedom and legal interests protection.

Besides, the Article 4 of The Law of Ukraine On Lo-
cal Self-Government in Ukraine the local government
in Ukraine is performed on the principles of people’s
power and legality, and the Article 38 specially deter-
mines the power of authorities of the local self-govern-
ment regarding the legality providing.

In that regard some scientists put emphasis on the
existence in Ukraine the systematic problem of failure
to consider by the subjects of authorities the legal con-
clusions of the SC.

As an example of such failure M. Sambor provides
the activity of officials of departments of Pension Fund
of Ukraine who realizing the illegality of their actions
keep breaching the social rights of pensioners, veterans,
reducing the amount of their pensions, making them
repeatedly to apply to the court branch of authority,
though the range of questions — recalculation of pen-
sions, establishing of its amount according to the law,
etc., are already resolved in the court order; the court
judgments are performed one time; available exempla-
ry cases, court precedents of the SC do not become a
pointer for the activity and usage of appropriate judg-
ments in similar cases by the public officials of public
administration authorities (Sambor, 2022, p. 127-128).

5. Conclusions

Performed research in this article gives the basis to
make next conclusions.

1. Established by the law the obligation for all
courts and subjects of authorities to consider (apply)
legal conclusions of the SC allows to confirm that such
approach causes the expanded application of the princi-
ple of legality (unfailing to compliance by all subjects
of private and public right of acting laws in Ukraine,
sub legislative acts and legal conclusions of the SC),
as the norm of law (law or other normative legal act) in
fact cannot exist separately from the SC case law (its le-
gal understanding) and the subject of authorities cannot
have own (different from legal conclusion of the SC)
approach to understand of this or that norm of law.

2. The importance of legal conclusions of the SC
in legal system of Ukraine and their role as the court
precedents is demonstrated as follows: 1) the obligation
to take into account legal conclusions of the SC by the
courts of all instances including the SC itself during the
dispute resolution in similar legal relations; 2) depri-
vation of the courts of the first or appeal instance to
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have the opportunity during the consideration of cer-
tain case providing appropriate motives to derogate
from the legal position set out in judgments of the SC;
3) actual binding of the right to initiate by the party of
causational consideration of the case in the SC till the
provident in causational claim the circumstance of ab-
sence of legal conclusion of this Court, failure to take
into account already existing conclusion of the SC by
the court of appellate instance or the necessity to dero-
gate from legal conclusion of the SC; 3) legislative for-
mulation of special order of the derogation from legal
conclusions of the SC in particular transferring the case
for the consideration to the chamber, joint chamber or
the GC SC; 4) establishment of obligation to consider
of legal conclusions of the SC by the subjects of author-
ities during the application by them in their activity the
norms of law regarding which there is already formed
legal position of the SC; 5) providing a requirement for
candidates for the position of judge and all judges un-
dergoing qualification assessment, to knowledge of the
legal positions of the Supreme Court and the ECHR, as
well as the ability to apply and form them.

3. In the system of legal conclusions of the SC is
formed four hierarchy levels: 1) conclusions of the GC
SC (and similar to them according to legal power con-
clusions of the Supreme Court of Ukraine) prevail over
the conclusions of joint chamber, chamber and panel
of judges; 2) conclusions of joint chamber — over the
conclusions of the chamber or panel of judges of cassa-
tion court; 3) conclusions contained in judgments of the
court chamber of cassation court — over the conclusions
of panel of judges of cassation court; 4) conclusions
contained in decrees of the SC approved by the panel
of judges.

4. Commonly known principle of procedural law
jura novit curia (the court knows the laws) is integrally
connected with the main function of the court of cas-
sation instance — to provide the constancy and unity of
case law, and therefore the SC after the opening of cas-
sation proceedings is obliged to take into account all its
conclusions regardless of their mentioning in cassation
claim and according to the time formation of such legal
conclusions of the SC.

5. The courts of first and appeal instances do not
have the possibility independently to derogate from le-
gal conclusions of the SC, instead the Code of Adminis-
trative Proceedings of Ukraine established the Institute
of exemplary case giving the right to the administrative
courts considering cases that have the signs of being
typical to apply to the SC with the application to con-
sider one of such cases as exemplary; in such case the
courts can stop the proceedings in all other cases till
the completion of consideration by the SC of exempla-
ry case; in administrative, commercial and civil proce-
dure provided the right of court by the application of
the party of the case and also by own initiative to stop
the proceedings of case in particular in the case of con-

sideration of court judgments in similar legal relations
(in other case) in cassation order by the chamber, joint
chamber, the GC SC.
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POJ1b MPABOBOI'O BUCHOBKY BEPXOBHOIO Cyly
Y 3ABE3MNEYEHHI NPUHLUMMNY 3AKOHHOCTI
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AHoTanisa

Meroro cTaTTi € BU3HAYECHHS pOJIi MPaBOBOro BUCHOBKY BepxoBnoro Cyay y 3a0e3nedeHHi HNPUHLUITY
3akoHHOCTI. 15t peanizaii 1iei MeTH OyJn BUKOHAHI TakKi 3aBAaHHs: 1) 00rpyHTOBaHO JyMKH PO Te, 1110 TPABOBUI
BUCHOBOK BC y cydacHHX yMOBaX XapaKTEpHU3YEThCS 3HAYHOI KUIBKICTIO O3HAK CYIOBOTO TMPEIEICHTY; 2)
JIOBEJICHO IMOCTIITHO 3pOCTaroydy posib MpaBoBUX BUCHOBKIB BC y 3a0e3nedeHHi pealtizaliii NpUHIUITY 3aKOHHOCTI;
3) BM3HAYEHO PO3LIMPEHUI 3MICT NMPUHIMIY 3aKOHHOCTI, IO TPYHTYEThCSI Ha OOOB’SI3KY CyO’€KTIB BIaJHUX
NOBHOBA)XEHb BPaXOBYBATH IpaBoBi BUCHOBKU BC y cBOiH AisSUIBHOCTI.

[Tix yac mocCiiUKEHHST TEMH CTaTTi aBTOPOM OYJIO ITPOaHaIi30BaHO Ipalli HAyKOBIIIB, 10 IPUAUISIOTH yBary
BUBUCHHSI IIUTAHHS POJIi Ta 3HAYCHHSI MPAaBOBUX BUCHOBKIB BC y IisuIbHOCTI Cy0’€KTIB BIIa/IHUX TOBHOBAXKEHbB K
H. 3o3yns, O. Kioenko, M. Cam6op, M. llymuio Tta in. Jlesiki nutaHHs, OB’ s3aHi 13 JOCIIIHKYBAHOK TEMOIO,
3acTOCYBaHHs IIpaBoBUX BUCHOBKIB BC y 3a0e3nieueHH1 €JHOCTI Cy10BOT IPAKTHUKH, TOCIIPKYBaJIHCS aBTOPOM LIi€l
CTaTTI NPH yKJIa/laHHi «301pHHUKa paBoBHX Mo3ulliii BepxoBHoro Cyy Juis aIBOKaTIB» Ta pO3pOOKH KOHTEHTHOT
YaCTHHY aHaIiTHYHO-TIPaBoBoi cucremu ZakonOnline. [IpoTe y cy4acHii npaBoBiil HayIll 3a/IMIIAETHCS HU3KA He-
PO3KpPUTHX NMHUTaHb y cepi BU3HAYESHHsI poJli MPAaBOBUX BUCHOBKIB BepxoBHoro Cyny y 3a0e3rnedeHHi MPpUHINITY
3aKOHHOCTI.

Ha ocHOBI mpoBelneHOro IOCIIPKEHHsST POOUTHCS BHCHOBOK, IO BCTAaHOBJICHHH 3aKOHOM OOOB’SI30K IS
BCIiX Cy[iB Ta cy0’€KTiB BJIaJJHUX IOBHOBa)KCHb BPaxOBYBaTH (3aCTOCOBYBATH) NpaBoBi BUCHOBKH BC no3Boiisie
CTBEPJUKYBATH, 1110 TAKUIl MIJIXiJ] 3yMOBIIOE PO3IIMPEHE 3aCTOCYBAHHS PUHIIMITY 3aKOHHOCTI, OCKIJIbKM HOpMa
npasa (paKTHYHO HE MOJKE ICHYBaTH BioKpemiieHo Bij ipakTuku BC (#ioro npaBopo3yMiHHS), a cy0’ €KT BIaJHUX
NOBHOB2)XEHb HE MOYKE MaTH BJIACHOT'O IMiJIXO/Y /10 PO3YMIHHS Ti€l UM iHIIOT HOPMHU IpaBa.

KiouoBi ciioBa: npaBoBa Mo3uiisi, CyJI0BUX IPELENEHT, CyJ0Ba MPAKTUKA, NPAaBOBI BUCHOBKH, CTAJICTh
CYZIOBOI IPaKTHKH, aJIMIHICTpaTHBHA MPOLEypa.
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