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Summary

The article under studies deals with the peculiarities of argumentative triallism of norms (the division of the
so-called fundamental legal norms into law-justifying and two types of law-negating norms in classical, standard,
and derivative relational technique) in the process of functioning of relational technique, within written and oral
litigation, as well as within the formation of an expertise style of processing a legal case. The possibility of applying
argumentative normotrialism within the framework of constitutional norm-making is indicated. The article assumes
that in classical relational technique, argumentative triallism of norms might rely on the action-legal thinking, which
suggests the division of legal means into claims and objections, the latter generally being classified as absolute and
relative ones. It is important that within standard relational technique (also known as the technique of H. Daubenspeck
and his disciples), argumentative triallism of norms could have been related to the formation of pandect law in the
XIX century, namely, to the textbook on pandect law by B. Windscheid. The latter may be regarded as the founder of
argumentative triallism of norms in the modern sense. In any case, standard relational technique rests on the idea of
argumentative triallism of norms from the very beginning and up to this day, especially when it comes to an expertise
opinion (votum) or, as it is now commonly said, a working technique. Particular emphasis has been laid on the fact
that argumentative triallism of norms is of great importance in derivative relational technique. In the expertise style
of processing a legal case, it performs a pure function of a plan for elaborating an expertise opinion, which is a
simplified version of an expertise opinion (votum) and is based on standard relational technique. The point is that an
expertise opinion in derivative relational technique is consistently drawn up as follows: first, the law-justifying norms
are analyzed, then - absolute law-negating rules, and, finally, - relative law-negating norms. Argumentative triallism
of norms is one of the keys to the potential adoption of post-classical (standard and derivative) relational technique.

Key words: constitutionalism, the norm of constitutional law, constitutional norm-making, basic and auxilary
norms, law-justifying and law-negating norms, theory of norms, juridical methodology, theory of juridical
argumentation, H. Daubenspeck, expertise style.

1. Introduction.
Standard relational technique (introduced by
H. Daubenspeck in his work “Abstract, Votum and Judg-

dwelt upon to full extent. Since in Ukraine relational tech-
nique is still an insufficiently investigated subject of jurid-
ical discussion, it naturally generates the lack of general

ment: a Guide for Practicing Lawyers in the Preparatory
Service” (1844—1911) (Daubenspeck, 1844; Daubenspeck
1911), as well as classical and derivative technique are
closely associated with the phenomenon that is often re-
ferred to as argumentative triallism of norms. This close
connection is revealed in the fact that only in terms of rela-
tional technique, the phenomenon under studies might be

recognition of the division of basic legal norms into three
categories (hereinafter — triallism of norms). Consequent-
ly, the study of the link between relational technique and
triallism of norms stipulates the relevance of this theme.
The division of the so-called basic legal norms into three
groups (referred to in the article as triallism of norms) has
been studied in the Ukrainian juridical sources in terms of
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Section 2. Constitutionalism as modern science

both relational technique and other respects. The former has
been represented in a series of works by O. Stepeniuk. These
works may be split into two parts: those directly related to
triallism of norms (for example, (Stepeniuk, 2020 and oth-
ers)), and those dealing with other issues of relational tech-
nique. The works that do not directly affect relational tech-
nique, but are connected with triallism of norms, were writ-
ten by V. Truten, A. Pavliuk, O. Nastasiichuk, V. Savchuk,
and others. Overall, Ukrainian lawyers tend to ignore the
question of what argumentative nature of triallism of norms
in relational technique actually relies on. The works by O.
Stepeniuk and the above-mentioned authors may serve as
a starting point in answering this question. In addition, the
works of other domestic and foreign authors are also of
great importance, in particular, those by B. Windscheid,
R. Alexy, R. Zippelius, J. Schapp, M. Bartoszek, P. Katko,
H. Daubenspeck, P. Sattelmacher, W. Sirp, W. Schuschke,
R. Maidanyk, N. Huralenko, K.-F. Stuckenberg, F. Ranieri,
T. Dudash, S. Rabinovych, and others.

The purpose of the article under discussion is to out-
line the significance of argumentative triallism of norms
in classical, standard and derivative (generalized in clas-
sical and post-classical) relational technique. In order to
achieve this goal, it is essential to carry out the analysis
of the concept and features of argumentative triallism of
norms within the three types of the above relational tech-
nique.

When establishing the objectivity and validity of sci-
entific provisions and conclusions, a complex of general
scientific and special scientific methods was used: histor-
ical method, method of legal interpretation, system meth-
od, modeling method.

2. Legal triallism of norms

Before attempting to define argumentative triallism
of norms in relational technique, i.e., to determine what
triallism of norms means in concreto, it is necessary to
consider what it is in abctracto or per se (by itself). There
are as many ways to explain what legal triallism of norms
is as there are concepts of law. If we take into account the
division of law into objective and subjective, it will be pos-
sible to elaborate an explanation based on either subjective
or objective law. In the former case, one should proceed
from the fact that if there exists valid subjective law, then
there may also exist invalid subjective law. What is more,
the logical interrelationship between the two will be of
contrasting nature, i.e., there may exist another subjective
law. The actual systems of subjective law in Germany or
Ukraine are not elementary (simple), since they implicitly
include the concept of valid but unenforceable subjective
law, whereas explicitly, they include valid and enforceable
subjective law. Hence, both the German and Ukrainian
systems of subjective law are complex, or qualified. They
rest on the issues of occurrence, negation, and inhibition
of subjective law. Given there are three types of subjective
law (valid, invalid and valid enforceable), each of them
should apparently correspond to the three norms of objec-

tive law (the law-justifying norm, the absolute law-negat-
ing norm, and the relative law-negating norm). Here is the
example proving it: in the Civil Code of Ukraine, Art. 655:
subject matter of a sale and purchase agreement, Article
599: termination of an obligation by proper performance,
and Articles 251-255: limitation period. All these norms
perform the respective function of justification or nega-
tion, directly or indirectly. Consequently, legal triallism
of norms is the ability to justify the validity, invalidity or
enforceable validity of subjective law through the appli-
cation of three types of objective law norms, namely, the
law-justifying and two types of the law-negating ones.

It would have been possible to immediately approach
the concept of legal triallism of norms by classifying the
norms of objective law into basic and auxiliary, and basic
norms - into law-justifying and two types of law-negating
ones (see, for example, (Zippelius, 2004, p. 46-58)). This
is exactly what happens in derivative relational technique
(Katko, p. 15, 20-23). This classification results in under-
standing that the application of three types of legal norms
can justify three or four modal characteristics of subjective
law, which have just been mentioned. Therefore, in this
case, legal triallism of norms might be defined as an op-
portunity to divide the basic legal norms (within the gen-
eral division of norms into basic and auxiliary) into three
groups - law-justifying norms and two types of law-ne-
gating norms (absolute and relative law-negating norms).

The abstract notion of legal triallism of norms can be
specified through dividing the history of relational tech-
nique into the history of classical relational technique and
the history of post-classical relational technique, with lat-
ter being a parallel history of standard relational technique
and derivative relational technique. Classical relational
technique is a real judicial and educational methodology
for preparing a relation in the course of a collegial con-
sideration of a legal case with the appointment of a case
reporter. The peculiarity of classical relational technique,
which existed in Germany from about 1500 to about 1850
(for history, see (Ranieri, 2005)), lies in the fact that it is a
technique that functions within the framework of a written
trial, i.e. within the framework of operating with docu-
ments prepared in a certain way. Such documents include
a) documents prepared at the previous stages of the trial
(abstract or report), b) an expertise opinion (votum) of the
responsible person (speaker), and c) a draft court decision
(draft judgment).

Triallism of norms is closely related to the preparation
of an expertise opinion (votum). There are two questions
that usually arise regarding the use of the opportunities,
which may be referred to as triallism of norms. First, did
or could the lawyers working from 1500 to 1850 know
about the peculiarities of triallism of norms, and second,
did triallism of norms objectively take place at that time?

The first question requires an analysis of the relation
texts that were prepared at that time. Such an analysis can
be the subject of an independent scientific study, which re-
quires profound knowledge not only of German but also of
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Latin. Hence, it comes to one of the directions for further
research into the history of relational technique. At the same
time, we can definitely answer the question of whether these
same lawyers could have known about this kind of triallism
of norms. The answer is yes, they could have known, and
here is why. The relational technique is closely associated
with the reception of Roman law. According to M. Barto-
szek, in Roman law, along with claims (actio), there were
exceptions, and they were divided into two types: exception
is “essentially a special way of procedural reservation by
which the defendant denies the existence of the plaintiff’s
right at all [defense] or at least his duty to perform at this
time [negation]” (Bartoszek, 1989, p. 123).

3. Expert opinion

The action-legal way of thinking of the lawyers of that
time consisted in the fact that they asked first of all not about
the norm applicable to the case, but about the cause of the
action that could support the plaintiff’s claims (quae sit ac-
tio), and only then about the appropriate exception (Ranieri,
2005, p. 1159). It happened as follows: a case to be decided
in a panel was prepared by one or two speakers (referents)
and offered to others so that they could make a substantiated
decision on it. The report (relation) intended for colleagues
followed a certain scheme in which the relevant issues had
to be presented. In accordance with classical rhetoric, these
relations always contained a species facti, with a history of
the proceedings and an extract from the documents. They
also included an expertise opinion that led to a proposal for
a decision and was structured in an action-legal manner,
asking about the claim demands, conclusiveness (Schliis-
sigkeit), proofs, and objections (quae sit actio? an sit funda-
ta? an sit probata? an sit exceptione elisa?), which is a well-
known sequence almost up to this day (Stuckenberg, 2013,
p. 169-170). Thereby, an elisa meant that if the plaintiff’s
allegations were proven, it was necessary to elaborate on the
defense arguments and evidence. In particular, it was neces-
sary to check whether, despite the successful proof by the
plaintiff, the defendant has raised objections that dispelled
the plaintiff’s allegations (Ranieri, 2005, p. 1159).

If the word “dispel” is understood in an absolute and
relative sense, for which, as M. Bartoszek testifies, there
is every reason, then we will thereby deal with both re-
lational-technical and substantive-legal triallism in a dual
form (procedural- and substantive-legal), albeit implicitly,
but objectively, which leads to the answer to the second
question. The objective nature of triallism of norms is evi-
denced by the relevant historical fact.

4. Classical relation technique

To sum it up, classical relational technique objective-
ly and implicitly deals with substantive-legal triallism of
norms, and in this case, it is already expedient to dwell
upon the argumentative nature of such triallism of norms.

In post-classical relational technique, argumentative tri-
allism of norms reveals itself in different ways. In standard
relational technique, it is combined with procedural dual-

ism: law-justification — law-negation. To be more precise,
due to the structure of an expertise opinion (Schuschke,
2013, p. 119-165), we deal with the concepts of claim jus-
tification and negation, which marks the continuation of
the action-legal thinking today in procedural law and in the
standard dual relational technique. On the other hand, the
fact that legal-substantive triallism of norms functioned in
Germany entails that drafting of an expertise opinion (vo-
tum) shall rely on this triallism of norms. Therefore, it is
not surprising that both the model expertise opinion (votum)
provided by H. Daubenspeck a hundred years ago (Dauben-
speck, 1905, pp. 235-244) and the model expertise opinion
(votum) prepared in the XXI century (Schuschke, 2013,
pp. 452-460) are based on the division of norms into three
groups. This legal triallism of norms is based on the ideas of
its founder B. Windscheid (Windscheid, 1906, p. 182-216).
Thus, post-classical standard relational technique not
only can, but actually does rely on the idea of argumenta-
tive triallism of norms. The latter is regarded as argumen-
tative because it occurs within justification and negation of
a claim as an element of the preparation of a votum and/or
as an integral part of the working technique. The main pe-
culiarity of triallism of norms in standard relational tech-
nique lies in the fact that argumentative triallism of norms
within it is the result of the division of law into substantive
and procedural. It occurred in Germany only in the middle
of the XIX century precisely due to the efforts of B. Wind-
scheid and was reflected in the German Civil Code.

5. Expert style of judicial proceedings

It is also possible to reveal the essence of argumenta-
tive triallism of norms (purely substantive-legal triallism)
within the analysis of derivative relational technique, i.e.,
the expertise style of legal case processing.

In P. Katko’s manual on the expertise style (this is the
most common name for what we call derivative relational
technique) one can find both a list of three types of norms
that occur in the German Civil Code (Katko, 2006, pp. 20—
23) and the actual concept of the structure of expertise re-
search (Katko, 2006, p. 15). The latter is mostly carried
out according to a plan: occurrence, negation (obstruction,
termination), and inhibition, where obstruction and termi-
nation are the two types of functions of absolute negation.

So, what is the applied significance of argumentative
triallism of norms in derivative relational technique, or ex-
perise style?

The expertise style (Katko, 2006) and derivative relation-
al technique (Medicus, 1974; Schaller, 2011) are synonyms
denoting the civil law methodology for processing a legal
case, which (according to P. Katko) unfolds in the following
way. The student should articulate the question in compliance
with the rule” who wants what from whom on the basis of
what?” and provide an answer having analyzed successively
the law-justifying and two types of law-negating norms.

This is how it looks on an elementary example that will
take into account the formula of argumentative triallism of
norms by J. Schapp: actio an sit fundata, an sit negata, an
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Section 2. Constitutionalism as modern science

sit exceptione elisa (Schapp, 2006, p. 51). In this formula,
the first part refers to the occurrence, the second - to the
absolute negation, and the third - to the relative negation of
subjective law. Let us consider the problem of paying for
the goods transferred by the seller 10 years after the pay-
ment period, specified in the sale and purchase agreement.

The solution within the expertise style will run as fol-
lows: “Could the seller have launched a claim against the
buyer for paying for the transferred goodsin accordance
with Article 655 of the Civil Code of Ukraine?” This is
how the written solution begins.

Then it continues as if in the opposite direction - from
the assumption of the legal consequence that is desirable
to the regulatory justification of this consequence. It goes
like this: “A prerequisite for this is the conclusion of a sales
contract. A sale and purchase agreement is considered con-
cluded if a consensus is reached. Consensus is deemed to
have been reached when an offer is accepted. An offer is a
proposal to enter into an agreement on the terms of .... Ac-
ceptance is an unconditional agreement to enter into a con-
tract on the terms offered”. In our case, there was an offer
and an acceptance. Therefore, the contract is concluded.

In this way, the law-justifying norms are usually ap-
plied. However, here arises a technical problem. It lies in
the fact that only the conditions justifying the right of claim
are specifically taken into account, i.e., the requirement of
the above-mentioned conclusiveness, which initially ap-
plies only to relational technique itself, is also fulfilled.

The conditions that prevent the right of claim are ana-
lyzed in the second step, within the absolute negation. The
circumstances of the case, such as coercion to enter into
a contract, have to be taken into consideration as well. If
there are no such obstacles, then the conditions that may
terminate the right of claim that has arisen should be con-
sidered. This includes, for example, proper performance of
the obligation, etc.

The expertise opinion is not complete, as it is still nec-
essary to regard the issues of the relative negation, like the
claim limitation period, etc.

The foregoing suggests that triallism of norms could
be known to lawyers who have dealt with both classical
and post-classical (standard and derivative) relational
techniques. Triallism of norms is considered to be argu-
mentative precisely because it arose in the process of justi-
fying a claim andnegations, and later became the substan-
tive-legal basis (plan) of legal analysis (justification) with-
in derivative relational technique, i.e., within the expertise
style of processing a legal case.

6. Conclusions

1. Argumentative triallism of norms is an opportuni-
ty to divide the basic norms into law-justifying and two
types of law-negating groups. This opportunity has aris-
en due to the issues of occurrence, negation and inhibi-
tion of subjective law, as well as ensures the formation
of standard and derivative relational technique. What is
more, the beginnings of argumentative triallism of norms

date back to Roman law, namely to the so-called ac-
tion-legal thinking.

2. In classical relational technique, the hypothetic tri-
allism of norms rests on the division of legal means in Ro-
man law and procedure into claims and negations, as well
as on the division of negations into two groups. The recep-
tion of Roman law and procedure has linked the accom-
plishments of Roman lawyers and relational technique.

3. In standard relational technique (introduced by
H. Daubenspeck), argumentative substantive-legal trial-
lism of norms is of implicit nature despite being the basis
of law. This is due to the prevalence of argumentative pro-
cedural-legal triallism (actio an sit fundata, an sit probata,
an sit exceptione elisa).

4. In derivative relational technique, i.e., in the so-
called expertise style of processing a case, substantive-le-
gal argumentative triallism of norms is actually a plan for
elaborating an expertise opinion or its explicit basis. It is
expressed through the formula actio an sit fundata, an sit
negata, an sit exceptione elisa (J. Schapp), where the first
part of the formula refers to the occurrence, the second - to
the absolute negation, and the third - to the relative nega-
tion of subjective law.

5. The further investigation of the issue of argumenta-
tive triallism of norms in relational technique might regard
a detailed and specific consideration of this sort of triallism
within the framework of classical relational technique.
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AHoTanisa

B crarTi lieTbcs mpo 0COOIMBOCTI apryMEHTaTHBHOTO HOPMOTPiajli3my, TOOTO MOALTY TaK 3BaHMX OCHOBHHX
MIPaBOBUX HOPM Ha MPaBOOOIPYHTYBaJIbHI 1 2 THIIN MPaBO3ariepeyHuX HOPM B KJIACHYHIH, CTaHIapTHIN 1 HOXiAHIN
pernsiiiiHii TexHili, TOOTo B mpoueci (YHKIIIOHYBaHHS PeJISIIHOT TEXHIKK B paMKax BiJIIOBIJHO TUCBMOBOTO i
YCHOTO CYJIOBOTO ITPOIIECiB, & TAKOXK B paMKax (hOpMyBaHHsI EKCIIEPTHOTO CTHIIIO OTIPAIIOBAHHS ITPaBOBOI CIIPABH.
BkazyeTbcsi Ha MOXKIIMBICTB 3aCTOCYBAaHHS apI'yMEHTaTHBHOTO HOPMOTpialli3My B paMKax KOHCTHTYIIITHOTO HOp-
MOTBOpeHHsI. Tak, rnoTeTHYHO MOKa3aHo, 0 B KJIACHYHIHN peNsIiifHIf TEeXHIlll apryMEeHTaTHBHUI HOPMOTpializM
MIT OITpaTUCS Ha aKIIOHHO-IIPAaBOBE MUCIICHHS, SIKE BKIIIOYAE B ce0e TOJILT IIPAaBOBHX 3ac001B Ha IT030B 1 3arepe-
YEeHHsI Ta ITOALJ 3allepeUYeHb, SIKIII0 TOBOPUTH y3arajJbHEHO, Ha a0COIOTHI 1 BiHOCHI. BigMideHo, mo B cTaHaapT-
Hill pensiniiiHiil TexHili, ToOTo B persiuiiHii TexHini [ JlayOeHnimneka 1 #oro mocimiJoBHHUKIB, apryMEHTaTUBHUN
HOPMOTpiaji3M MIT MaTH CTOCYHOK J10 ()OpMYBaHHsI ITaHAEeKTHOTO 1pasa B XIX cTomiTTi, a came J10 MiapyyHHKa 3
na”jeKTHoro npasa b. Binamiaiiaa, skoro MokHa BBaKaTu 0aTbKOM apryMEHTaTHBHOTO HOPMOTpiali3My B cydac-
HOMY PO3yMiHHI. Y OyIb-sIKOMY pa3i, CTaHIapTHA pesisiiiiiHa TeXHiKa 3 CaMOT0 IMOYaTKY 1 0 ChOTOIHI OMUPAETHCS
Ha i7Iel0 apryMEeHTaTHBHOTO HOPMOTpialli3My, 0COOJIMBO B paMKax IiJATOTOBKH €KCIIEPTHOTO BUCHOBKY (BOTyMa)
a0o, SIK IPUIUHSTO TOBOPUTH 3apa3, poOdo4oi TeXHiKU. BigMideHo, 1110 apryMeHTaTHBHUI HOPMOTpiali3M Mae 0co-
0MBe 3HAYEHHS B MOXIIHIM peNsLiiiHii TeXHill, TOOTO B €KCIIEpTHOMY CTHJII OIpAaIlOBaHHS IPaBOBOi CIIPABH,
Jie BIH BUKOHY€ YHCTY (YHKIIIO IIaHy IiJTOTOBKH EKCIIEPTHOTO BUCHOBKY, SIKUH € CIIPOLIEHUM BapiaHTOM eKc-
IEPTHOTO BUCHOBKY (BOTYMa) 3i CTAaHIaPTHOI Pe/IsIiHHOT TeXHiKu. M1eThest mpo Te, 110 eKCIepTHHUIT BHCHOBOK B
TIOX1JHIN peJsIiiHIA TeXHIII CKJIaIaloTh ITOCIIIOBHO TaK: CIIOYATKY aHaJi3yI0ThCs IPAaBOOOIPYHTYBaJIbHI HOPMH,
MOTiM aOCOIIOTHI ITpaBO3anepeyHi HOPMH, a TIOTIM BiZJHOCHI ITpaBo3arnepeyHi HopMU. Bina3HaueHo, 1o aprymeH-
TAQTUBHUHA HOPMOTpIiali3M € OJAHUM 13 KJIFOWIB JUIS MOTEHLIHHOTO 3alM03WYEHHS MMOCTKIACHYHOI (CTaHmapTHOI i
MOX1JHOT) PeNALiHOT TEXHIKH.

Ki04oBi ci1oBa: KOHCTHTYIIIOHAI3M, HOpMa KOHCTHTYIIIITHOTO IpaBa, KOHCTUTYLII{HE HOPMOTBOPEHHS. OC-
HOBHI 1 JIOTIOMIX@XHI HOPMH, ITPaBOOOIPYHTYBAJIBHI 1 TpaBo3aIriepeyHi HOPMHU, TEOPisi HOPM, IOPUANIHA METOIOJIO-
rist, Teopis opuauMyHOI aprymenTaii, [. JlayOeHnex, eKcriepTHUH CTHIIb.
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