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Summary

The article clarifies the signs of direct and indirect discrimination in the conditions of armed conflicts and the circle
of subjects that bears constitutional and legal responsibility for committing a constitutional offense - discrimination.

The methodological basis of the research is the general methods of scientific cognitivism as well as concerning
those used in legal science: comparative law, methods of analysis and synthesis, formal logic, etc. The empirical basis
of the research is international documents, decisions of the ECHR, current legal acts of Ukraine, and assessment of
Ukrainian and foreign experts.

The norms of the Geneva Convention on the Protection of the Civilian Population in Time of War and the
Prohibition of Discrimination are analyzed. It is noted that hostile discrimination is prohibited, and armed conflict is
not an exception to such a prohibition. The provisions of the Geneva Convention, which prohibit hostile discrimination
against the entire population of all states in conflict, are aimed at alleviating the suffering de facto caused to the
populations of states by war. It is established that regardless of which of the states in conflict exercises jurisdiction
over the territory and regardless of whether this state exercises legal or illegal control, but if the state’s control
over a certain territory is effective, this state is obliged to behave with all persons under protection equally, without
discrimination; apply such measure or combination of control or security measures as may be necessary in time of
war. Non-fulfilment or improper fulfillment of the above-mentioned obligations by the parties to the conflict is a
violation of the norms of international law and the customs of war

The article clarifies the signs of direct and indirect discrimination in the conditions of armed conflicts. In order for
discrimination during an armed conflict to be qualified as direct, it is not necessary to prove that the persons were in an
identical situation - one hundred percent identity cannot be achieved — it is enough that their situations are similar in
fundamentally important points. In order to qualify the treatment as exceptional, a sign must be found by which such
different treatment in the conditions of an armed conflict can be identified. It is proven that a state party to the conflict,
introducing this or that measure or general policy of the state, must assess the consequences of such a measure/policy
of the state from the point of view of whether they may have disproportionately harmful consequences for a specific
group of persons. There must be a reasonable relationship of proportionality between the means used and the goal
that was planned to be achieved, regardless of whether the state carries them out on its territory, or whether it has
resorted to extraterritorial behavior and carries out these measures/policies on the territory of another state that is
temporarily occupied by it. A state party to the conflict, pursuing a legitimate (legitimate) goal and taking measures
to achieve it, must at each stage of their implementation assess and predict what real consequences they lead to. The
article emphasizes that on those parts of the territories of one state, over which another state has illegal but effective
control, regardless of whether such control was exercised or is being exercised by this other state directly, through
the armed forces, or through a subordinate local administration, this other state is considered to have jurisdiction
in the specified territory, and therefore bears legal responsibility for its extraterritorial behavior — a violation of the

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online) 31



Section 2. Constitutionalism as modern science

prohibition of discrimination. It is emphasized that international acts on human rights, international customs do not
require a state party to the conflict to treat the population of another state party to the conflict more favorably, but
direct discrimination is prohibited — worse treatment of this or that person or group of persons without adequate
justification. Direct discrimination in the conditions of an armed conflict occurs when: 1) a person (group of persons)
who are in the territory under the jurisdiction of the state are treated in a less favorable way, in comparison with the
way others were treated or could be treated persons in a similar situation; 2) the reason for this attitude is that this
person has certain characteristics that belong to the category of «protected characteristics». Indirect discrimination
refers to different treatment of people in the same situations in the conditions of a military conflict; equal treatment of
people whose situations are different in the conditions of war.

The article also proposes to improve the concept of the circle of subjects of constitutional legal liability by
distinguishing: 1) the state that has jurisdiction over its entire territory; 2) of a state that exercises illegal but effective
control over a part of the territory of another state, regardless of whether such control was carried out or is being

carried out directly, through the armed forces, or through a subordinate local administration.

Key words: principle of equality; discrimination; types of discrimination; positive discrimination; constitutional
legal liability; sanctions, armed conflicts; occupation; constitutional legal regulation; constitutional offense; state;
head of state; parliament; local self-government bodies; executive bodies of state power; person.

1. Introduction

Ukraine is a sovereign and independent, democrat-
ic, social, legal state. The norms of the Constitution of
Ukraine establish that all people are free and equal in
their dignity and rights. Every day, our state makes ef-
forts to ensure that the principle of equality is imple-
mented in accordance with the international obligations
assumed by Ukraine (Deshko L., 2018; Kudryavtse-
va O, 2021). We are talking about Ukraine’s obligations
under international human rights acts of the UN, and
about Ukraine’s international obligations in accordance
with the Convention on the Protection of Human Rights
and Fundamental Freedoms of 1950, and under other
international human rights acts of the Council of Eu-
rope, and about obligations solutions arising from the
foreign policy course of Ukraine — integration with the
EU (Buletsa S., Deshko L., Zaborovskyy V., 2019).
Equally important is the fact that equality is a funda-
mental value in Ukraine. Therefore, countering and
prohibiting discrimination is one of the key issues for
both practitioners and legal scholars.

This issue goes hand in hand with the issue of sub-
jects of constitutional responsibility (Bysaga Yu., Desh-
ko L., Nechiporuk H., 2020) for violation of the principle
of equality. Russia’s full-scale invasion of Ukraine, Rus-
sia’s occupation of part of Ukraine’s territory, systematic
mass violations of human rights by civil administrations
subordinate to Russia and the military of the Russian
Federation on the territory of Ukraine (Deshko L., Vasyl-
chenko O., Lotiuk O., 2023) became the impetus for in-
depth complex studies of the problems of the circle of
subjects, which bears constitutional and legal responsi-
bility for committing a constitutional offense.

Therefore, the issue of direct and indirect discrimi-
nation in conditions of war is relevant, theoretically and
practically ripe, as well as the issue of the circle of sub-
jects, which bears constitutional and legal responsibility
for committing a constitutional offense - discrimination.

2. Theoretical framework or Literature Review

In the legal literature, the work of Yu. Bysaga,
O. Sovgyria, O. Maidannyk, L. Nalivaiko, N. Batanova
and other scientists is devoted to the issues of the prin-
ciple of equality, the prohibition of discrimination, and
constitutional responsibility. At the same time, these
studies were conducted before the full-scale invasion of
Russia on the territory of Ukraine and before Russia’s
occupation of part of the territory of Ukraine, and there-
fore these studies do not analyze the issue of the range
of subjects of constitutional and legal responsibility in
the conditions of armed conflicts. The practice of the
European Court of Human Rights and EU law on dis-
crimination are also evolving. In particular, the concept
of positive discrimination is undergoing changes (the
decision of the European Court of Human Rights in the
case «Chapman v. the United Kingdom» and others).

3. Methodology

The methodological basis of the research is the
general methods of scientific cognitivism as well as
concerning those used in legal science: comparative
law, methods of analysis and synthesis, formal logic,
etc. The empirical basis of the research is international
documents, decisions of the ECHR, current legal acts
of Ukraine, and assessment of Ukrainian and foreign
experts.

4. Results and discussion

According to Art. 3 of the Geneva Convention on
the Protection of the Civilian Population in Time of
War and the Prohibition of Discrimination against Per-
sons Who Do Not Take an Active Part in Hostilities,
Including Persons from the Armed Forces Who Have
Lay Down Their Arms, as well as Those Who Are Hors
de Combat Due to Illness , injury, detention or for any
other reason, are treated humanely, without any hostile
discrimination based on race, colour, religion or belief,
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sex, national origin or property or any other similar
criteria. To this end, the following actions against the
above-mentioned persons are prohibited and will re-
main prohibited at any time and in any place:

a) Violence against life and person, including all
types of murder, mutilation, ill-treatment and torture;

b) taking hostages;

¢) insult to human dignity, in particular offensive
and humiliating treatment;

(d) Conviction and punishment without prior judg-
ment by a court duly constituted and affording judicial
guarantees recognized by civilized nations as necessary.

Therefore, hostile discrimination is prohibited.
Armed conflict is no exception.

Moreover, the Geneva Convention establishes safe-
guards against enemy discrimination in wartime. Ac-
cording to Art. 13 of the Geneva Convention, the pro-
visions of Part II of the Convention apply to the entire
population of countries in conflict. Therefore, hostile
discrimination is prohibited against the entire popula-
tion of all states in conflict. These provisions are aimed
at alleviating the suffering already caused to the popu-
lation of the states by the war.

The Geneva Convention on the Protection of the Ci-
vilian Population in Time of War and the Prohibition of
Discrimination has Part III, «Status of and Treatment
of Protected Personsy. It contains section I «Provisions
common to the territories of the parties to the conflict
and to the occupied territories». According to Art. 27
of the Geneva Convention, protected persons have the
right under any circumstances to personal respect, re-
spect for their honor, the right to a family, their religious
beliefs and rites, habits and customs. They should al-
ways be treated humanely and protected, in particular
from any act of violence or intimidation, insults and
curiosity of the crowd.

Women need special protection against any viola-
tion of their honor and, in particular, protection against
rape, forced prostitution or any other form of violation
of their morals. Subject to provisions relating to health,
age and sex, the party to the conflict under whose au-
thority are protected persons shall have the right to treat
them all equally, without any discrimination, in particu-
lar as to race, religion or political opinion. However, the
parties to the conflict shall apply to protected persons
such measures of control or security as may be deemed
necessary in the conduct of war.

Therefore, regardless of which of the states in con-
flict exercises jurisdiction over the territory and regard-
less of whether this state exercises legal or illegitimate
control, but if the state’s control over a certain territory
is effective, this state is obliged to deal with by all per-
sons under protection, equally, without discrimination;
apply such measure or combination of control or securi-
ty measures as may be necessary in time of war.

Chapter VI of the Geneva Convention is devoted
to private property and financial resources. Accord-

ing to Art. 98 all internees will receive payments for
the purchase of such goods as tobacco, toiletries, etc.
Such payments can be provided in the form of credits
or coupons for purchases. In addition, internees may
receive material assistance from the home state, from
protecting states, from organizations that can provide
them with assistance, or from their families, as well as
income from property in accordance with the law of the
detaining state.

According to Art. 98 of the Convention, the amount
of material assistance received from the homeland must
be equal for each category of internees. For example, if
it is a category of «disabled» — the amount of such assis-
tance should be equal for each such person. If it is, for
example, the “pregnant women” category, the amount of
assistance should be the same for each pregnant woman.
In addition, the amount of aid must be equal not only
when it is established by the state, but also when such
aid is distributed by the withholding state. Therefore, dis-
crimination against internees is prohibited.

Direct discrimination.

Direct discrimination consists in applying differ-
ent treatment to persons in the same situation without
an objective, reasonable justification. That is, we are
talking about an illegal difference in the treatment of
persons in a similar situation. We emphasize that the
similarity of the situation is not the same as 100% iden-
tity of the situation. In order for discrimination during
military operations to be qualified as direct, it is not
necessary to prove that individuals were in an identical
situation. It is enough that their situations are similar in
fundamentally important points.

In order to qualify the behavior as exceptional,
there must be a sign by which such a different attitude
can be identified. Thus, the European Court of Human
Rights in the decision in the case «D.H. and Others v.
the Czech Republic» dated November 13, 2007 noted:
«According to the consistent practice of the Court, dis-
crimination means differential treatment, without ob-
jective and reasonable justification, of persons who are
in relatively similar situations» (§ 175).

At the same time, we focus on the decision of the
European Court of Human Rights in the case «relating
to certain aspects of the laws on the use of languages in
education in Belgium» v. Belgium (merits) of 23 July
1968. In it, the legal position of the European Court of
Human Rights is that Article 14 of the Convention does
not prohibit a Member State from treating groups of
persons differently in order to remedy «actual inequal-
ities» between them . But, in some cases, the failure
to attempt to remedy the inequality by means of dif-
ferential treatment may in itself lead to a violation of
Article 14 (§ 44 of the decision of the European Court
of Human Rights in the case «Thlimmenos v. Greece»).
In addition, the legal position of the European Court
of Human Rights is that a general policy or measure
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that has disproportionately harmful effects on a specific
group can be considered discriminatory, even though
it is not specifically aimed at that group, and that dis-
crimination, which is potentially inconsistent with the
Convention, may result from a factual situation.

Therefore, the state, introducing this or that measure
or general policy of the state, must evaluate the con-
sequences of such a measure/policy of the state from
the point of view of whether they may have dispropor-
tionately harmful consequences for a specific group
of persons. There must be a reasonable relationship of
proportionality between the means used and the goal
intended to be achieved. The state, pursuing a legiti-
mate (legitimate) goal and taking measures to achieve
it, must at each stage of their implementation evaluate
and predict what real consequences they lead to.

International acts on human rights, international
customs do not require a state party to the conflict to
treat the population of another state party to the conflict
more favorably (Deshko L., Vasylchenko O., Lotiuk O.,
2022). But direct discrimination is prohibited - worse
treatment of this or that person or group of persons
without adequate justification. For example, direct dis-
crimination is when wives who live in the unoccupied
territory of Ukraine cannot obtain from Russia, which
is occupying a certain part of the territory of Ukraine,
the entry of their husbands into the territory over which
Ukraine exercises jurisdiction. This is partly due to the
fact that Russia does not allow male citizens of Ukraine
to leave the territory of Ukraine temporarily occupied
by it for various reasons (in violation of international
law to mobilize Ukrainian citizens, take hostages, etc.).
At that time, it is easier for women living in the territory
of Ukraine temporarily occupied by Russia to leave this
territory to the territory over which Ukraine exercises
jurisdiction. The existence of discrimination during the
conflict can also be evidenced by the situation when
Russia treats people who are in the territory of Ukraine
temporarily occupied by Russia and are in a similar or
similar situation, and such a difference does not have
any objective or reasonable explanation.

Direct discrimination during a state conflict is as-
sociated with a difference in treatment of persons who
are in the territory of a state under the jurisdiction of
this state, are in the same situation, when they exercise
this or that right, when such a difference does not pur-
sue a legitimate goal and does not ensure reasonable
proportionality of the measures taken by the state that
has jurisdiction over the territory in which such persons
are present and the objective. Direct discrimination in
conditions of war occurs when a person (group of per-
sons) who are in the territory under the jurisdiction of
the state is treated in a less favorable way, compared to
how other persons in a similar situation have been treat-
ed or could be treated and the reason for this attitude is
the presence of certain characteristics belonging to the
category of “protected features” in this person.

Indirect discrimination.

Indirect discrimination or discrimination of the re-
sult (de facto discrimination) in the conditions of war
consists in the fact that the principle of equality is not
realized in practice in relation to individuals. This may
be caused by such reasons as the lack of a mechanism
for the implementation of legislative provisions regard-
ing, for example, internally displaced persons, sanc-
tions for their violation, traditionally formed social ste-
reotypes, etc. It is not only about different treatment of
people in the same situations in the conditions of war,
but also the same treatment of people whose situations
in the conditions of war are different. Such situations
are indirect discrimination in the context of war, since
the difference is not in attitude or behavior, but in its
consequences, which affect people with different char-
acteristics differently.

The ECtHR’s approach to the issue of indirect
discrimination contained in the decision in the case
«Thlimmenos v. Greece» dated 04/06/2000: «...the
right to exercise the rights guaranteed by the Con-
vention on a non-discriminatory basis is also violat-
ed if states do not apply, without an objective and
justified explanation, different treatment to persons
who are in a significantly different situation... The
right is not to be discriminated against in the en-
joyment of the rights guaranteed by the Convention
may also be violated when States, without objective
and reasonable grounds, do not apply a different ap-
proach to persons who are in substantially different
situations».

Indirect discrimination occurs in such well-
known cases, when, for example, Russia, in relation
to children who are temporarily occupied by it and
who have a certain national origin, takes these chil-
dren to Russia and places them in special schools, as
the media has repeatedly reported mass information,
their national origin. The Russian commissioner for
children’s rights in her interviews has repeatedly of-
ficially stated that this is being done by Russia for
the purpose of re-educating them. Such re-education,
as noted by international experts, international pub-
lic organizations, etc. It is carried out by Russia in
order to eradicate from these children the connection
and memory of their national origin, traditions and
culture, language, etc. These children were forcibly
removed, many of them have parents who did not
agree to the separation of them from their children,
the removal of children by force to Russia, placement
in specialized schools, families of Russian citizens.
Such actions by Russia are a common practice that
has led to discrimination and national segregation,
reflected in the side-by-side existence of two sepa-
rately organized education systems, namely, special
schools for children from the territories temporarily
occupied by Russia and “normal” schools for the ma-
jority of the Russian population.
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Jurisdiction over the territory and subjects of
constitutional and legal responsibility in the condi-
tions of armed conflicts

Constitutionalist scholars, when considering the
issue of subjects of constitutional and legal respon-
sibility, previously did not focus on the aggressor
states. Thus, in the textbook on constitutional law by
O. Sovgyria and N. Shuklin, they note that the circle
of subjects of constitutional and legal responsibility
is the state, which must bear constitutional and legal
responsibility in all cases when it does not fulfill its
officially assumed obligations, if as a result of this
damage is caused to anyone; individuals; legislative
body of state power; executive bodies of state power
(Shyklina N., Sovhiria O., 2019). Scientists emphasize
that peoples and nations are not the subjects of con-
stitutional and legal responsibility, even though en-
tire peoples and nations were subjected to repression
during the Soviet regime.

According to the constitutionalist scientist V. Fedo-
renko, the system of subjects endowed with constitu-
tional delictual capacity (delinquents) cannot be fully
identified with the system of subjects of constitutional
legal relations. The scientist singles out the following
circle of subjects of constitutional and legal responsi-
bility: the state, state authorities, local self-government
bodies, their officials, political parties and institutions
of civil society — public organizations, professional and
creative unions, employers’ organizations, charitable
and religious organizations, bodies self-organizations
of the population, non-state mass media and other
non-business associations and institutions legalized in
accordance with the law (Fedorenko V., 2016).

As for such a subject of constitutional and legal
responsibility as the state, we emphasize that not all
states exercise jurisdiction over their entire territory. In
Ukraine, Moldova, Georgia, some territories are tempo-
rarily occupied by Russia. A full-scale war is going on
in Ukraine because Russia committed an act of aggres-
sion against Ukraine.

No norm of international human rights law can be
interpreted as allowing one state to violate its norms on
the territory of another state (Polychko T., Bysaga Y.,
Berch V., Deshko L., Nechiporuk H., Petretska N.,
2021). Although not legal, Russia exercises effective
control over a number of territories occupied by it in
Ukraine, Moldova, and Georgia. In parts of those ter-
ritories over which it has illegal but effective control,
regardless of whether such control was exercised or is
exercised directly, through the armed forces, or through
a subordinate local administration, Russia is considered
to have jurisdiction over the specified territory, and
therefore bears legal responsibility for one’s extrater-
ritorial behavior - violation of the prohibition of dis-
crimination.

Thus, we propose to improve the concept regard-
ing the circle of subjects of constitutional and legal

responsibility. We propose to single out: 1) states that
have jurisdiction over their entire territory; 2) a state
that exercises illegal but effective control over a part
of the territory of another state, regardless of whether
such control was or is being exercised directly, through
the armed forces, or through a subordinate local admin-
istration.

5. Conclusions

1. Hostile discrimination is prohibited. Armed con-
flict is no exception.

Regardless of which of the states in conflict exer-
cises jurisdiction over the territory and regardless of
whether that state exercises legal or illegitimate con-
trol, but if the state’s control over a certain territory is
effective, that state has an obligation to treat all persons
, which are under protection, equally, without discrim-
ination. It is also the duty of such a State to apply such
measure or set of control or security measures as are
necessary in time of war so that the civilian population
is protected and that the prohibition of discrimination is
not violated.

2. Similarity of the situation is not the same as 100%
identity of the situation. In order for discrimination
during military operations to be qualified as direct, it
is not necessary to prove that individuals were in an
identical situation. It is enough that their situations are
similar in fundamentally important points.

In order to qualify the behavior as exceptional, there
must be a sign by which such a different attitude can be
identified.

3. The state, introducing this or that measure or
general state policy, must assess the consequences of
such a measure/state policy from the point of view of
whether they may have disproportionately harmful con-
sequences for a specific group of persons. There must
be a reasonable relationship of proportionality between
the means used and the goal intended to be achieved.
The state, pursuing a legitimate (legitimate) goal and
taking measures to achieve it, must at each stage of their
implementation evaluate and predict what real conse-
quences they lead to.

4. International acts on human rights, international
customs do not require a state party to the conflict to
treat the population of another state party to the conflict
more favorably. But direct discrimination is prohibit-
ed - worse treatment of this or that person or group of
persons without adequate justification.

5. We propose to improve the concept regarding
the circle of subjects of constitutional and legal re-
sponsibility. We propose to single out: 1) states that
have jurisdiction over their entire territory; 2) a state
that exercises illegal but effective control over a part
of the territory of another state, regardless of wheth-
er such control was or is being exercised directly,
through the armed forces, or through a subordinate
local administration.
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AHoTauis

B crarTi yTOUHIOIOTHCS 03HAKH MPSMOI Ta HENPSMOT AUCKPUMIHALIT B yMOBaX 30pOHHHMX KOH(MIIKTIB Ta KOJIO
Cy0’€eKTiB, sike HeCEe KOHCTHTYIIIHHO-TIPABOBY BiINOBIAAIBHICTD 32 BANHEHHSI KOHCTUTYLIHHOTO MPABOIIOPYIICHHS
— IUCKPHUMIHAIIIFO.

Amnanizytorbest Hopmu JKeHeBcbkol KoHBeHIIT PO 3aXMCT HUBUILHOTO HACENICHHS 1]l Yac BiHH Ta 3a00pOHY
JUCKpUMiHaLii. 3a3Ha4aeThCsl, 110 BOPOXKA JMCKPUMIHALIS € 3200pOHEHOI0, a 30polHHI KOH(IIIKT HE € BUKIIIO-
YeHHsIM Juisi Takoi 3aboponu. [lonoxenns JKeneBcbkoi KoHBeHIII1, sKMMH 3a00pOHEHA BOPOXKA AMCKPUMIHALLSL
I10/I0 BCOTO HACEJICHHSI BCUX JIEpPKaB, skl nepeOyBaroTh y KOH(MIIIKTI, CIIPSIMOBaHI Ha TOJIETIIEHHS CTPaXK/JaHb,
ski de facto cpuyrHEHI HACCIICHHIO JepXKaB BiHHOI. BHOCHOBYETHCS, 110 HE3aJICHKHO BiJ TOTO, KA 3 JICPXKaB,
110 nepeOyBarTh B KOHMIIIKTI, 3MIHCHIOE FOPUCIUKIIIO IIOI0 TEPUTOPIT I HE3AIEKHO BiJ TOTO UM 3MIHCHIOE 115
JiepKaBa 3aKOHHUI YU HE 3aKOHHHUIT KOHTPOJIb, aJie SIKIIO KOHTPOJIb JIEPKaBU HAJl IEBHOIO TEPUTOPIEIO € e(heKTHB-
HUM — 1151 IeprKaBa 30008’ s13aHa: 1) MOBOAMTHUCS 3 yciMa 0co0amu, 1110 epeOyBaroTh i/l 3aXHCTOM, OJJHAKOBO, 0¢3
JMCKpUMIiHalli; 2) 3aCTOCOBYBATH TaKUH 3aXiJ a00 CYKYyIMHICTb 3aX0/{iB KOHTPOJIIO YU OE3IEKH, SIKi € HEOOX1THUMHU
nij yac BiitHM. He BUKOHAHHS Y He HaJIe)KHE BUKOHAHHS BHIIE 3a3HaUYCHHUX 3000B’s13aHb CTOPOHAMH KOH(IIIKTY €
MOPYIICHHSIM HOPM MIKHAPOIHOTO IPaBa Ta 3BUYAIB BIHHH.

B cTarTi yTOUHIOIOTHCS 03HAKH MPSIMOT 1 HENPSIMOT IMCKpUMiHaILlii B yMOBax 30poiHUX KoHQiKTIB. [{is Toro,
00 AMCKpUMIHALS i yac 30poiiHoro koHQuikTy Oyna KBaiikoBaHa SIK HpsiMa — HEMae HEOOXiJHOCTI J0-
BOJIMTH, 110 0COOM TepeOyBaiy B iIEHTHYHIN CUTYyallii — CTO BIJICOTKOBOI iJEHTHYHOCTI AOCSITTH HEMOXKJIIMBO —
JIOCTaTHBO, 1100 iX cHTyallii OyJau CXOKI y TPUHIIMIIOBO BaXIUBUX MOMeHTax. J[ist Toro, mo0 kBamidikyBaTH
MOBOKCHHS SIK BiIMIHHE — Ma€ OyTH BHUSBJICHA O3HAKa, 33 SKOK TaKe Pi3HE CTABJICHHS B YMOBax 30pOWHOIrO
KOH(QJIIKTY MOXHA 11eHTu(iKyBaTH. JloBOIUThCS, 10 IepKaBa-yuyaCHUK KOH(IIIKTY, 3arpoBaKyI04n Toi abo iH-
MK 3aXij Y¥ 3arajibHy MOJITHKY JIEPKaBH, M€ OILIHIOBATH CaMe HACIIKH TaKOro 3aXOy/TIOJITHKH JIEPIKABHU 3
TOYKHM 30py YW MOXYTb BOHM MaTH HEHPOIOPLIHHO LIKIIMBI HACIIAKK U KOHKPETHOI rpynu ocib. Mae Oytu
PO3yMHE CITiBBIHOLICHHS MPOMOPIIIHHOCTI MK 3ac00aMH, 110 3aCTOCOBYIOTHCS, Ta METOIO, Ky IUIAHYBaJIOCh J10-
CSITTH, HE3aJICKHO BiJl TOTO UM 3/IMCHIOE IepKaBa 1X Ha CBOIM TEPUTOPIi, UM BIaIach BOHA JI0 €KCTEPUTOPIAIBHOT
MOBEIIHKH 1 3/IiICHIOE 111 3aX0IU/TIONITUKY Ha TEPUTOPIT 1HIIOT Aep)KaBH, sIKa THMYACOBO HEIO OKynoBaHa. Jlepixa-
Ba-y4acHUIIS KOH(IIIKTY, epeCilyoun MpaBoMipHy (JIETITUMHY) METY 1 BKHMBAIOYH 3aXOIH AJIs il JJOCSTHEHHS,
Mae Ha KOOKHOMY eTarni 1x peasizaiiii OLiHIOBATH 1 IPOTHO3YBATH JI0 SKUX PEajbHUX HACIIKIB BOHH MTPU3BOISTH.
B crarTi HaroJomyeThes, 1110 HAa YaCTUHAX THUX TEPUTOPIH OHIET AepKaBH, HaJl SIKUMH 1HIIA Jiep)KaBa Mae He3a-
KOHHUH, ajie €PeKTUBHUN KOHTPOJIb, HE3AJICKHO BiJl TOTO, 3MIMCHIOBABCS UM 3IHCHIOETHCS TAKUH KOHTPOJIb HI€I0
IHIIIOIO JICPXKABOIO OE3MMOCEePEeIHbO, Yepe3 30poiiHi crir, abo depe3 MianopsiIKOBaHy MICIIEBY aJAMIiHICTpPAIi0 —
191 1HIIIA IepKaBa BBAKAETHCS TAKOIO, 1[0 MA€ FOPUCIUKIIIIO HA 3a3HAYCHIN TEPUTOPIi, a BiATAK HECE FOPUIUIHY
BIMOBIJAJILHICTH 32 CBOIO €KCTEPUTOPiaIbHY MOBEAIHKY — HOPYIICHHS 3a00pOHH AUCKPUMIHALIT. AKIIGHTY€EThCS
yBara, o Mi>KHapOJIH1 aKTH 3 MPaB JIOAMHH, MDKHAPO/IHI 3BMYai HE BUMAratoTh BiJl Iep)KaBU-y4acHUI KOHQIIIKTY
CHPHUATIUBIIIOTO TTOBODKCHHSI 1010 HACEJICHHS 1HINOT AepyKaBU-yYIaCHUII KOH(ITIKTY, ajie 3a00pOHEHOO € MpsiMa
JUCKPUMIHALIIS - TIpIIie MOBOMIKCHHS 3 TIEI0 UM 1HIIIOK 0COOO00 UM IPYIIOI0 0Ci0 0€3 aIeKBaTHOTO OOTPYHTYBAHHS.
[psima quickpuMiHallis B yMOBaX 30poiHOT0 KOH(IIKTY Mae micie, konu: 1) 10 ocodu (rpymu ocib), ski mepedy-
BAIOTh Ha TEPHUTOPIi, [0 3HAXOIUTHCS MiJ OPUCAMKIIEIO IEPHKABU, CTABIATHCS Y MEHII CIPUSTIMBUN CHOCIO, y
MOPIBHSHHI 3 TUM, SIK CTABHJIMCS YU MOTJIM O CTAaBUTHCS 10 1HIINX 0Ci0 y MoiOHIH cuTyarlii; 2) MPHYUHOK TAKOTO
CTaBJICHHsI € HASIBHICTH Y 1i€] 0COOM MIEBHUX XapaKTEPUCTHK, 1110 BIAHOCATHCS JI0 KATEropii «3aXUIIEHUX 03HAKY.
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Section 2. Constitutionalism as modern science

[Ipu HEeTIpsIMii TUCKpUMiHAIIT HAETHCS PO Pi3HE CTABICHHS JI0 JIO/ICH B OTHAKOBUX CHTYaIliX B YMOBaX BOEHHO-
r0 KOH(QJIIIKTY; OTHAKOBE CTABJICHHS JI0 JIFONEH, CUTyaIlii SKUX B yMOBAX BilfHH BiIpi3HAIOTHCS.

Takox B CTaTTi MPONMOHYETHCS BIOCKOHATIMTH KOHIICIIIIO OO0 KoJia Cy0’ €KTiB KOHCTUTYIIIHO-TIPaBOBO] BiJI-
TOBITATBHOCTI IIISIXOM pO3pi3HEHHS: 1) neprkaBu, ska Mae IOPUCAUKIIIIO MO0 BCi€T CBOET TEPHUTOPIT; 2) nepikaBH,
sIKa 3/TIMCHIOE HAJl YaCTUHOIO TEPUTOPIii 1HIIOT JepKaBy HE3aKOHHHM, ajie e(eKTUBHUN KOHTPOJIb, HE3AJICKHO BiJT
TOTO, 3AIMCHIOBABCS YU 3IMCHIOETHCS TaKWid KOHTPOJb Oe3rmocepenbo, depe3 30poiini cuiim, abo depe3 Imimo-
PSIKOBaHy MICIIEBY aMiHICTPaIiio.

KutrouoBi cjioBa: mpuHIMN PIBHOCTI; AUCKPUMIHAINS, TUIHA AWUCKPUMIHAIII, IMO3UTHBHA JUCKPUMIiHAILIS,
KOHCTHTYIIHO-TIPaBOBa BiANOBIMAIBHICTh; CAHKIII; 30pOifHI KOH(IIKTH; OKymHamis; KOHCTHTYLIHHO-TIPaBOBE
pEryJOBaHHs; KOHCTUTYIIHE MPaBOMOPYILICHHS; JepiKaBa; IiaBa JAep)KaBy; MapJaMeHT; OpraHd MICIIEBOTO ca-
MOBpSIIyBaHH:; BUKOHABYI OPTaHH JIepKaBHOI BIaaw; (hi3maHi 0cOoOH.
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