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Summary

The purpose of the article is to clarify the peculiarities of the functioning civil society institutions Ukraine
during the martial law. This became possible through the analysis of constitutional provisions, which are
fundamental guarantees ensuring their activity; determination of certain aspects constitutional provision
citizens’ right of to association during martial law, identification of contradictions between the provisions of
the Constitution of Ukraine and other laws that determine the peculiarities functioning civil society institutions.

Specialists in various fields of law, including A. Kolodii, N. Filyk, Y. Bysaga, S. Kyrychenko V. Korniienko,
O. Lotiuk, H. Berchenko, P. Liubchenko, S. Kovalchuk, have dealt with constitutional foundations of the
formation of civil society. However, the new threats posed by the military actions, changes in the legal system
necessitate additional detailed scientific analysis.

Research methods. The author’s methodological analysis included a number of general scientific and special
scientific methods of cognition, the application of which made it possible to reveal the essence of the proposed
problem. The method of analysis and synthesis, systematic methods of scientific knowledge, the method
of comparative jurisprudence and synergetic method were used. In particular, the method of comparative
jurisprudence was used to identify contradictions and inconsistencies between the legal provisions of the
Constitution and some other laws of Ukraine. Synergetic method allowed to state binary nature of legal reality
and uncertainty in a martial law.

Results and conclusions. According to the results of the analysis of the constitutional provisions, it was
determined that the basis of the functioning of civil society institutions is the rights and freedoms of a person
and a citizen. In the conditions of martial law, some of the rights and freedoms of a person may be violated.
Given the presence of threats to national security, the management of state institutions is being strengthened.
Strengthened state regulatory activity consists in granting additional powers to its bodies and institutions. This
also affects the peculiarities of the activities of non-state entities, which are institutions of civil society. Some
inconsistencies between the provisions of the Constitution of Ukraine and the laws that determine the procedure
for the creation and functioning of civil society institutions have been revealed.

Key words: institution of civil society; special legal regime; constitutional principle; civil society
organization; democratic process; Ukraine.

1. Introduction

The activities of civil society institutions in
Ukraine are regulated by legislation acts. The main
among them is the Constitution of Ukraine. It defines
the people’s rights, freedoms and duties. The Consti-
tution of Ukraine has the highest legal force. Laws and

other normative legal acts are adopted based on the
Constitution of Ukraine and must comply with it.
Constitutional rights and freedoms cannot be lim-
ited, except in cases provided for by the Constitution
of Ukraine. Such cases include martial law or state of
emergency. On February 24, 2022, a special legal re-
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gime “martial law” was introduced. It continues to this
day. That is the institutions of the state and civil society
functions in a special legal regime. In order to ensure
national security, a significant number of changes were
made to laws of Ukraine among this period. The ques-
tion of how these changes limit human rights and the
harmonious functioning of civil society institutions is
still open. Scientists have not yet studied them in detail.

The task of the constitutional legal doctrine of now-
adays is to analyze the transformation of legal practice
in the context of global challenges and determine the
optimality of limited rights and legitimacy of state mea-
sures of a preventive nature (Zharovska, 2022, p. 16).
Therefore, several questions are remain unsolved. The
first is about what constitutional mechanisms for the re-
alization of rights are available to civil society institu-
tions under the conditions of the legal regime of martial
law taking into account the existing restrictions. The
second is about how the changes made to the normative
legal acts affect this process is relevant. That's why the
new threats posed by the military actions, changes in
the legal system necessitate additional detailed scien-
tific analysis. Completing this task is possible by ap-
plying the methods of analysis, synthesis, comparative
legal method, system-structural, synergistic and other
methods.

2. Human rights as the guarantee of civil society
development

The prerequisites for the adoption of The Constitu-
tion of Ukraine were the course to ensure the rights and
freedoms of people and citizen, the creation of decent
living conditions and the development of civil soci-
ety, the strengthening of civil harmony on the land of
Ukraine, etc. That is why the person, his life and health,
honor and dignity, inviolability and security are recog-
nized as the highest social value in Ukraine. Human
rights, freedoms and their guarantees determine the
essence and direction of state activity. The state is re-
sponsible to the individual for its activities. The estab-
lishment and provision of human rights and freedoms is
the main duty of the state (The Constitution of Ukraine,
1996).

The principles of civil society are: freedom and ini-
tiative of the individual to them; the development of
social relations in accordance with the fundamental
principle of Kantian philosophy, according to which a
person should always be considered as an end and never
as a means; elimination of human alienation, people’s
non-acceptance of socio-economic reforms and trans-
formations, economic and political structures and insti-
tutions; real implementation of the principle of equal
opportunities; permanent protection of human and citi-
zen rights and freedoms; pluralism of all forms of own-
ership; the existence among the absolute majority of the
population of the so-called “middle layer”; pluralism of
the spiritual life of society; the official prohibition and
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practical absence by the state and other social entities of
absolute regulation and any interference in the private
life of members of society; the existence and function-
ing of a developed social structure; active participation
in all spheres of public life of non-state self-governing
organizations; development of market relations; recog-
nition and guarantee of the ideas of the rule of law; sub-
ordination to civil society of a democratic legal social
state (Kolodiy, 1999, p. 16-17). In other words, the civil
society institutions activity guarantees by the compo-
nents of the legal status of a person.

3. Citizens’ right to association: constitutional
guarantees

Citizen of Ukraine has the right to freedom of as-
sociation in political parties and public organizations
to exercise and protect their rights and freedoms and
satisfy political, economic, social, cultural and other
interests. According to Art. 36 of the Constitution of
Ukraine, the defining duty and principle of the rule of
law state is the principle of non-interference by the state
in the exercise of the right to freedom of association by
citizens, their activities.

At the same time, it is necessary to emphasize the
inconsistency of the provisions of Art. 36 of the Con-
stitution of Ukraine and Art. 7 of the Law of Ukraine
“On Public Associations”. The first provides that only
citizens of Ukraine have the right to freedom of asso-
ciation in public organizations (The Constitution of
Ukraine, 1996). The second enshrines such a right even
for foreigners, stateless persons (About public associa-
tions, 2012). In our opinion, after the end of martial law,
appropriate changes should be made to the Constitution
of Ukraine.

It is the right of a citizen of Ukraine to participate
in trade unions in order to protect their labor and so-
cio-economic rights and interests. Trade unions are
formed without prior permission based on the free
choice of their members. All trade unions have equal
rights. Exclusively Constitution of Ukraine and the
laws of Ukraine establish restrictions on membership
in trade unions.

Citizens are guaranteed the right to religious asso-
ciations. At the same time, the provisions of Article 35
of the Constitution of Ukraine should be taken into ac-
count. It guarantees the right to freedom of worldview
and religion, to participate in religious cults and rites, to
conduct religious activities, to separate the church and
religious organizations from the state, etc.

The principles of formation and activity of citi-
zens are determined exclusively by laws. Therefore,
it is important to take into account the fact that some
components of the policy of promoting the formation
of civil society and its institutions were reflected in the
Laws of Ukraine: “On Freedom of Conscience and Re-
ligious Organizations” (1991), “On Professional Cre-
ative Workers and Creative Unions” (1997), “On local
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self-government in Ukraine” (1998), “On trade unions,
their rights and guarantees of activity” (1999), “On
self-organization bodies of the population” (2001), “On
the principles of regulatory policy in the field of eco-
nomic activity” (2003), “On social dialogue in Ukraine”
(2010), “On volunteering” (2011), “On public asso-
ciations” (2012), “On employers’ organizations, their
associations, rights and guarantees of their activities”
(2013) , “On charitable activities and charitable orga-
nizations (2013)”, “On social services” (2019), “On the
basic principles of youth policy” (2021), “On the basic
principles of state policy in the sphere of establishing
Ukrainian national and civic identity” (2022 ) etc.

4. Principles of activity of civil society institu-
tions during martial law

The democratic institutions activities under special
legal regimes are characterized by the presence of a
significant number complications and contradictions.
Ukrainian society, personified by institutions civil so-
ciety, is currently actually involved in countering the
military aggression of the enemy, in the material and
financial support of the Armed Forces of Ukraine and
paramilitary formations, as well as assisting to the vic-
tims and carrying out other types of activities. The ac-
tive civic position of Ukrainians contributed to the con-
solidation our people. However, the prerogative in the
performance of these tasks and functions should still be
by state authorities.

Article 64 of the Constitution of Ukraine defines
those rights that may be limited during martial law. They
include the right to participate in the management of state
affairs, in all-Ukrainian and local referendums, to freely
elect and be elected to state and local self-government
bodies (Article 38); the right to assemble peacefully,
without weapons, and to hold meetings, rallies, march-
es and demonstrations (Article 39) among them (The
Constitution of Ukraine, 1996). That is, the constitution-
al principles that are fundamental for the construction
and development of civil society during the operation
of the legal regime of martial law may be limited. At
the same time, in order to prevent arbitrarily restricting
the constitutional rights of a person, the legislation de-
fines guarantees of the inadmissibility of using these re-
gimes to restrict the rights and freedoms of a person, etc.
(Kryvoruchko et al., 2023, p. 229; Shelever et al., 2023,
p. 256). It should also be taken into account that the Eu-
ropean Court of Human Rights indicated that restrictions
on the rights and freedoms of a person and a citizen are
permissible if they are carried out in accordance with the
current legislation and comply with the rule “preserving
the basic content of rights and freedoms”.

The interests of national security, a significant num-
ber of changes were made to the laws during the martial
law. They were mostly related to the procedure for the
operation and registration of such associations. Thus,
in Ukraine it is categorically prohibited to form and

operate public associations whose activities are aimed
at liquidating the independence of Ukraine, changing
the constitutional order by violent means, violating the
sovereignty and territorial integrity of the state, under-
mining its security, illegal seizure of state power, pro-
paganda of war, violence , to incite inter-ethnic, racial,
religious enmity, encroachment on human rights and
freedoms, public health, propaganda of communist and/
or national socialist (Nazi) totalitarian regimes and their
symbols, violation of the equality of citizens depending
on their race, skin color, political, religious and other
beliefs, gender, ethnic and social origin, property status
and other (About public associations, 2012).

If the purpose of public associations activities is at
least one of the above, it must be prohibited by the court.
The activities of those organizations whose leaders are
convicted of treason are also subject to termination. The
Law of Ukraine “About Freedom of Conscience and
Religious Organizations” also underwent such changes
(About Freedom of Conscience and Religious Organi-
zations, 1991). These provisions are the embodiment of
the norm provided for in Art. 37 of the Constitution of
Ukraine. The formation and activity of political parties
and public organizations are prohibited whose program
goals or actions are aimed at eliminating the indepen-
dence of Ukraine, changing the constitutional order by
violent means, violating the sovereignty and territorial
integrity of the state, violence etc. (The Constitution of
Ukraine, 1996).

There is currently a provision at the legislative lev-
el on the termination of the activities of trade unions
and their associations for the purposes of Ukraine na-
tional security. This happens if the activity of the latter
contradicts the Constitution of Ukraine and the laws of
Ukraine. In particular, in the case of criminal liability
conviction for collaboration with the Russian Federa-
tion. As a rule, their activity is prohibited based on a
decision of a local court, and trade unions with the sta-
tus of All-Ukrainian and National and associations of
trade unions with the corresponding status — only by a
decision of the Supreme Court of Ukraine (About trade
unions, their rights and guarantees of activity, 1999).

The activity of civil society institutions in the di-
rection of charitable activities was intensified, in par-
ticular, volunteer assistance. Law of Ukraine “About
volunteering” also was changed. Currently, the areas of
volunteer activity are meeting the needs of the Armed
Forces of Ukraine, other military formations, law en-
forcement agencies, state authorities and individual
citizens, implementing evacuation measures (About
volunteering, 2011).

5. Conclusions and prospects for further explo-
ration

According to the results of the analysis of the con-
stitutional provisions, it was determined that the basis
of the functioning of civil society institutions is the
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rights and freedoms of a person and a citizen. In the
conditions of martial law, some rights and freedoms
person may be violated. Given the presence of threats
to national security, the management of state institu-
tions is being strengthened. Strengthened state regu-
latory activity consists in granting additional powers
to its bodies and institutions. This also affects the pe-
culiarities of the activities civil society organizations.
Some inconsistencies between the provisions of the
Constitution of Ukraine and the laws about creation
and functioning of civil society institutions have been
revealed. It is expedient to make appropriate changes
to the Constitution of Ukraine after the termination of
martial law.
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AHoTanis

Memoto cmammi € 3’sicyBaHHS 0COONMBOCTEH (DYHKI[IOHYBaHHSI IHCTHTYTIB TPOMaJISTHCHKOTO CYCITLIECTBA
VYkpaiHu B yMOBax BOEHHOTrO cTaHy. lle cTaso MOXIMBHM 3aB/ISKH aHATi3y KOHCTUTYLIHHHX ITOJIOKEHb, SIKI €
OCHOBHUMH TapaHTIsIMU 3a0€3MeUeHHS iX iIsTIbHOCTI; BU3HAYCHHSI OKPEMHUX aCIeKTiB KOHCTUTYIIHHOTO 3a0e3re-
YeHHS TIpaBa rpoOMaJIsiH Ha 00’ €JJHaHHS I1iJ] 9aC BOEHHOTO CTaHY, BUSBJIICHHS CYNEPEYHOCTEH MiX TIOJIOXKEHHIMHU
KonctuTymnii Ykpainu Ta iHIINX 3aKOHIB, 110 BU3HAYAIOTh 0COOIMBOCTI (DyHKIIIOHYBaHHS IHCTUTYTIB ITPOMaJIsTH-
CBKOTO CYyCITLTECTBA.

JlociipKeHHSIM KOHCTHTYLIIHUX 3acaj popMyBaHHS TPOMaJSTHCHKOTO CYCIITLCTBA 3aiiManuncst paxiBili pizHUX
rairy3eit mpasa, 3okpema A. Komoniii, H. @inuk, 0. bucara, C. Kupudenko, B. Kopnienko, O. Jlottok, I. Bepuen-
ko, I1. JIrobuenko, C. KoBanpayk Ta 6araro inmux. [IpoTe HOBI 3arpo3u, OB’ si3aHi 3 BIICHKOBUMHU JisIMH, 3MiHAMH,
SIKMX 3a3HA€ MPaBOBa CUCTEMa, BUMAraroTh JI0JaTKOBOTO JIETAIbHOTO HAYKOBOTO aHAIIi3y.

Memoou oocniodcenns. ABTOPCHKHI METOIOIOTIYHUN aHaJIi3 BKIIOYaB HU3KY 3arallbHOHAYKOBHUX Ta CIIeIiallb-
HO-HAayKOBUX METOJIB IMi3HAHHS, 3aCTOCYBAHHS SIKUX J03BOJIMIIO PO3KPUTH CYTHICTh 3aIIPOIIOHOBAHOT ITPOOJIEMH.
Bukopucrano MeToj] aHamizy Ta CHHTE3Y, CHCTEMHI METO/IM HayKOBOTO ITi3HAHHS, METOJI MTOPIBHSIBHOTO TPaBO3-
HaBCTBAa Ta CHHEPTETUYHUHI METONI. 30KpeMa, METOZOM MOPIBHSJIBHOTO MPABO3HABCTBA BUSIBJICHO IPOTHPIYYS Ta
HEY3TOKCHICTh MPABOBUX TTOJIOKeHb KOHCTUTYWIT Ta JAesKNX HIINX 3aKoHIB Ykpainu. CHHepreTHYHuil MeTos
JI03BOJIMB KOHCTATyBaTH OiHApHICTh MPaBOBOI PEabHOCTI Ta HEBU3HAYCHOCTI B yMOBaX BOEHHOTO CTaHY.

Peszynomamu ma eucnosxu. 3a pe3ynbTaTaMy aHali3y KOHCTUTYIIHHUX MTOJI0KEHb BCTAHOBJICHO, III0 OCHOBOIO
(YHKIIOHYBaHHS IHCTUTYTIB I'POMAaJSTHCHKOTO CYCIUILCTBA € TIpaBa i cBOOO/M JIIOMHY 1 TpoMajsiHuHA. B ymoBax
BOEHHOTO CTaHy JEsKi Mpasa i cBOOOAN JIIOAMHU MOXKYTh OyTH oOMexeHi. BpaxoBytoun HasiBHICTH 3arpo3 Harli-
OHAIIBHINM Oe3relll, TOCHITIOETHCS YIPABIIHHS JIepKaBHUMHU yCTaHOoBaMH. [1OCHICHHS JIepKaBHOI PeryIsTOpHOL
JSUTBHOCTI TIOJNISITA€ B HaJaHHI JOJIaTKOBUX ITOBHOBAXKEHb ii opranam i ycraHoBaM. Lle nmo3nauaerscest 1 Ha ocobmnu-
BOCTSIX JISUTBHOCTI HEIEPKAaBHUX CyO’€KTIB, SIKI € IHCTUTYTaMH TPOMaISTHCHKOTO CyCITUIBCTBA. BHsBIEHO Nesiki
HEy3ToKeHOCTI nostoskeHb KoncTuTymii Ykpainu Ta 3aKoHiB, sSIKi BU3HAYaIOTh HOPSJIOK CTBOPEHHS Ta (DYHKIIOHY-
BaHHSI IHCTUTYTIB TPOMaISTHCHKOTO CYCIUIBCTBA.

Kiro4oBi ciroBa: iHCTHTYISI TPOMAJSIHCBKOTO CYCIUIBCTBA; OCOOIMBUI MPABOBUH PEKUM; KOHCTHTYLIIHHNH
MIPUHIINI; OpraHi3allis TPOMasTHCHKOTO CyCITUIBCTBA; IEMOKPAaTHYHUH npoliec; YKpaiHa.

78 Koncmumyuyitino-npasosi akademivni cmydii Ne 1/2023



