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Summary

The article is devoted to the study of the constitutional system of protection of human and civil rights and
freedoms in Ukraine with a special emphasis on the role of the bar in this system. The author analyzes the current
state of human rights mechanisms and reveals a significant gap between constitutional declarations on the rule of
law and their practical implementation.

The study substantiates the need for a conceptual rethinking of the structure of state obligations in the field of
humanrights. Itis proposed to move away from the traditional understanding of the triune obligation of “recognition-
observance-protection” and consider protection as an independent state obligation. Such differentiation is due
to the specifics of the subjects of implementation, the peculiarities of functioning and various mechanisms for
ensuring each of these obligations.

Special attention is paid to the role of the bar as an independent institution of civil society. It is proved that
the activities of a lawyer do not have a dual nature, but are unique in their essence: by protecting the rights of an
individual, a lawyer simultaneously contributes to the strengthening of legality in society. A direct connection has
been established between the effectiveness of advocacy and the general level of democratic development of the
state.

The author critically assesses the current state of the rule of law in Ukraine, stating that the proclamation of
the rule of law in the Constitution does not correspond to the real state of affairs. The main problems that hinder
the effective functioning of human rights protection mechanisms have been identified: citizens’ distrust of state
institutions, violation of rights by government structures, weakness of civil society institutions.
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The study is based on a comprehensive analysis of domestic and foreign scientific literature, international
documents in the field of human rights, constitutional provisions and law enforcement practice. The results of the
study can be used to improve national legislation in the field of human rights protection and the development of

civil society institutions.
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1. Introduction

In the current conditions of the development of
Ukrainian statehood, the problem of the effective
functioning of the constitutional system for the
protection of human and citizen rights and freedoms
is of particular relevance. Despite the constitutional
proclamation of Ukraine as a state governed by
the rule of law and the consolidation of the state’s
obligation to recognize, observe and protect human
rights, an analysis of law enforcement practice shows
significant gaps between the declared principles and
their real implementation. This problem is directly
related to the important scientific tasks of developing
effective human rights protection mechanisms and
the practical needs of ensuring the rule of law in
Ukrainian society.

The relevance of the study is due to the need to
rethink traditional approaches to understanding state
responsibilities in the field of human rights and to find
new conceptual solutions to overcome the gap between
constitutional declarations and public practice. Of
particular importance is the study of the role of the legal
profession as an independent institution of civil society
in the system of human rights protection.

The novelty of the study lies in the justification of
the need to consider the protection of human rights as an
independent state duty, separate from recognition and
observance, as well as in the comprehensive analysis
of institutional mechanisms for the implementation of
this duty with a special emphasis on the role of the legal
profession.

The purpose of the study is to develop theoretical and
legal principles for the functioning of the constitutional
system for the protection of human and civil rights
and freedoms and to determine the place of the legal
profession in this system.

The objectives of the study:

to analyze modern approaches to understanding
state duties regarding human rights;

to substantiate the concept of protection as an
independent state duty;

to investigate the role and functions of the legal
profession in the system of protection of constitutional
rights;

to identify problems of the practical implementation
of human rights protection mechanisms in Ukrainian
realities.

The research methodology is based on the
comprehensive application of general scientific and
special legal methods, including system-structural

analysis, comparative law method, formal-dogmatic
approach and methods of legal hermeneutics.

Analysis of recent scientific research shows that
the issues of human rights and mechanisms for their
protection are actively studied in both domestic and
foreign scientific literature.

In the context of the theoretical foundations of
human rights, fundamental research was carried out by
P. Rabinovich (Rabinovych, P.M., 1992), who developed
a general theory of human rights and their legal support,
V. Bukach (Bukach, V., 2001), who studied the content
of constitutional rights and freedoms of citizens,
and V. Tymoshenko (Tymoshenko, V.I., 2006), who
analyzed the problems of the relationship between
legal and factual equality. A significant contribution to
the development of the classification and guarantees
of the implementation of human rights was made by
M. Antonovich (Antonovych, M., 2000), I. Borodin
(Borodin, I., 2001), V. Pohorilko, V. Golovchenko,
M. Siry (Pohorilko, V.E., Holovchenko, V.V. & Sirshi,
M.L, 1997).

The issues of institutional aspects of human rights
protection were studied by D. Byelov and O. Turyanitsa
(Byelov, D.M. & Turyanytsya, O.0., 2015), who
analyzed the reform of the institutional system in Ukraine,
S. Rossokha (Rossokha, S.V., 2015), who studied the
role of law enforcement agencies in the mechanism of
human rights protection. Of particular importance are
the studies of D. Belov and K.-S. Gefner (Byelov, D.M.
& Hefner, K.-S.L.) on the institution of the bar as a key
element in the development of a state governed by the
rule of law, as well as the works of M. Gromovchuk and
D. Byelov (Hromovchuk, M.V. & Byelov, D.M., 2022)
on humanism as a philosophical and legal category.
In the international scientific literature, the works of
C.Gearty (Gearty, C.,2020), whoproposedanew approach
to human rights law, D. Shelton (Shelton, D., 2021), who
studied regional systems of human rights protection
and their institutional mechanisms, are of considerable
interest. O. De Schutter (De Schutter, O., 2019) analyzed
the implementation of human rights through international
cooperation, while S. Friedman (Friedman, S., 2021)
studied the prospects and limitations of national human
rights institutions. A comprehensive analysis of the
effectiveness of regional systems for the protection
of human rights in the 21st century was carried out by
C. Heyns and D. Padilla (Heyns, C. & Padilla, D., 2022).

The problems of implementing the principles of the
rule of law in Ukraine and ways to solve them were
studied by S. Agafonov (Ahafonov, S., 2006), which is
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especially relevant in the context of analyzing the gap
between constitutional declarations and the practical
implementation of human rights.

2. Theoretical principles of the constitutional
status of man and mechanisms for the protection of
rights and freedoms

In a democratic legal state, a person is the highest
social value and acts as a central figure in all spheres of
public life - economic, political, social and spiritual and
cultural. Each person is characterized by individuality,
originality and uniqueness of his qualities. The degree
of his involvement in the functioning of the legal state
is determined by the available material and spiritual
resources for the implementation of subjective rights
and conscious fulfillment of legal obligations. The legal
status of a person is formed through the consolidation in
the legislation of his rights, freedoms and obligations,
which create legal opportunities that acquire real
meaning through their practical implementation in life.

The opportunities for rights and freedoms are
transformed into reality not only through their use by
citizens, but also, as noted by D. Byelov - due to the
provision by the state of all necessary material, social,
spiritual means, protection and defense of these rights
and freedoms by the relevant bodies (Byelov, D.M. &
Turyanytsya, O.0., 2015, p. 104).

The stability of the concept of protecting the rights
and freedoms of man and citizen is ensured by relying
on a system of principles that have been tested by
scientific thought and social practice. The strength and
progressive nature of this concept is formed through the
integration of legal, moral, traditional and other socio-
regulatory norms. The use of such a comprehensive
approach allows us to prevent the dominance of
negative legal phenomena in the legal system and to
resist the spread of legal nihilism and indifference to
law (Gearty, C., 2020, p. 294).

It is worth emphasizing that the constitutional
consolidation of the state’s duty to protect the rights
and freedoms of man and citizen serves as an indicator
of the democratic nature of state formation. This duty
acquires functional expression through the work of
government institutions of all branches of government.
State protection of constitutional rights and freedoms
of man and citizen from unlawful encroachments and
direct violations is a separate stage of the process of
their implementation, which arises as a result of the
occurrence of certain legal facts. Scientists consider
such protection as a specific form of state activity,
this activity can achieve significant development and
expected effectiveness in resolving human rights claims
of citizens only if it is independently systemically and
functionally designed (Shelton, D., 2021, p. 124).

Political and economic transformations in our
country have led to a reassessment of former social
ideas and attitudes. The steps taken to significantly

reduce the social burdens of society and the state are
perceived by the population far from unambiguously
and entail negative consequences. This situation
indicates that social problems have deep institutional
roots and separate recipes for neutralizing conflicts in
society cannot be dispensed with here (De Schutter,
0., 2019, p. 588). At the same time, human rights are
designed to contribute to the solution of one of the most
important tasks - ensuring the sustainable development
of the modern world (Friedman, S., 2021, p. 848), and
the real scope of individual rights and freedoms is
always some kind of compromise that can be achieved
in a given society (Heyns, C. & Padilla, D., 2022, p.
240).

In the legal doctrine, there are contradictory
approaches to the implementation of established
standards in the field of human rights. Some scholars
hold the position that the reality of their implementation
depends mainly on the degree of socio-economic
development of the state (this is confirmed by the
works of V. Bukach (Bukach, V., 2001, p. 28),
P. Rabinovich (Rabinovych, P.M., 1992, p. 84) and other
researchers). Others express the opinion that human
rights and freedoms enshrined in generally recognized
principles and norms should be guaranteed to everyone,
guaranteed by the constitution of the country and its
national legislation (in particular, V. Tymoshenko
(Tymoshenko, V.I., 2006, p. 2) and others). Of course,
emphasizing the importance of constitutional rights
of the individual implies not only their proclamation,
but also the ability of the state to actually ensure and
guarantee them. This is a key point that determines the
real weight of fundamental rights and indicates the level
of development of a social and legal state. To ensure the
constitutional rights of an individual, the state creates
appropriate bodies, organizations and institutions: a law
enforcement system, judicial institutions, etc.

In the course of the development of the concepts of
the legal status of an individual, which were recorded
in the US Declaration of Independence and the French
Declaration of the Rights of Man and of the Citizen
(18th century), the institution of rights and freedoms has
become a fundamental component of constitutional law
and the core of the constitutional system. Nowadays,
the question is often asked: why deal with human rights
when democracy has already won? (Rossokha, S.V.
2015, p. 45), identifying democracy with majority rule.
However, as history shows, majority rule can be very
cruel towards individuals or various minorities (it was
the majority that sentenced Socrates to death, and it
can hardly be said that this is a good testimony to the
political system of Athens).

Researching diverse aspects of human rights and
freedoms is not an easy task. Protagoras’ maxim «man
is the measure of all things» in a step-by-step history.
The concept of human rights has acquired a modern
meaning in the course of its development - the «human
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dimension», as the participants of the CSCE (OSCE)
called a set of issues in the sphere of relations related
to human rights (Dokument Kopenhahens'koyi narady
Konferentsiyi shchodo lyuds'koho vymiru NBSE
(OBSE), 1990).

Thus, the recognition of a person as the «measure
of all things» involves the identification of system-
forming elements that ensure the effectiveness of the
mechanism for protecting this status. A comprehensive
solution to the outlined problem, in our opinion,
requires consideration of the constitutional system for
protecting the rights and freedoms of a person and a
citizen as an independent phenomenon. It should be
noted that in constitutional and legal science the theory
of human rights and freedoms has been developed
quite thoroughly and systematically (Bukach, V.,
2001; Rabinovych, P.M., 1992; Antonovych, M., 2000;
Borodin, 1., 2001; Pohorilko, V.F., Holovchenko, V.V.
& Sirshi, M.I., 1997). The conclusions obtained by
scientists in this field, the systematization of scientific
knowledge about the nature and essence of human
rights, about the principles of forming a legal status,
the classification of human rights — all this stimulates
the improvement of human rights mechanisms for
the implementation of such rights, the search for
appropriate and accessible procedures. By applying
these procedures, a person can truly feel like they are,
according to the constitutional definition, «the highest
social value».

3. The structure of state obligations to protect
human rights and the role of the legal profession

According to Part 2 of Article 3 of the Constitution
of Ukraine, «human rights and freedoms and their
guarantees determine the content and direction of
the state’s activities. The state is responsible to man
for its activities. The affirmation and provision of
human rights and freedoms is the main duty of the
state» (Konstytutsiya Ukrayiny, 1996). At the same
time, the constitutional use of the word «duty» in
the singular with the actual extension of this concept
to recognition, observance and protection directs to
their comprehensive perception and research. This
approach prevailed in the study of the issues reflecting
the relationship between the state and the individual
regarding the implementation of the latter’s rights and
freedoms (Hromovchuk, M.V. & Byelov, D.M., 2022,
p. 302).

An analysis of domestic law enforcement practice
allows us to state that the long experience of studying
and practical use of Article 3 of the Constitution of
Ukraine in the traditional sense has shown the absence of
significant positive developments in the field of human
and citizen rights and freedoms. They continue to be
violated by the authorities, which generates citizens’
distrust of the state and rejection of the initiatives of
its bodies, including law enforcement agencies. Such a

development of the situation increasingly distances our
state from the standards of the rule of law and weakens
it; prevents citizens from realizing themselves as full-
fledged participants in civil society and protecting their
rights and legitimate interests; creates the danger of a
serious, even dramatic, confrontation between Ukraine
and its citizens. That is why, in our opinion, in order
to prevent this in the future, additional justifications
are urgently needed, based on which it is possible
to strengthen the coherence of the interests of man
(society) and the state, to strengthen constitutional
human rights protection mechanisms that create
insurmountable legal obstacles to the arbitrariness of
power. The most weighty justifications on the studied
issues can be identified through scientific understanding
of the complex of issues, which can be defined as
the constitutional system of protection of human and
citizen rights and freedoms and the role of the institute
of advocacy in this system.

When a lawyer ensures the protection of human
and citizen rights, he does a useful and necessary thing,
which is important for both the person and society,
since thereby he helps to observe the law, eliminate its
violations. Conviction of an innocent person or rejection
of a justified claim harms not only the convicted person
or the party that lost the civil case. The harm is caused
to the entire society, interested in law and order, and not
in erroneous court decisions (Byelov, D.M. & Hefner,
K.-S.L., p. 108).

The protection of human and civil rights has no
grounds for opposing the interests and tasks of the state
and its bodies. The activities of a lawyer are not dual in
nature. It is unique in its essence: defending the rights
and legally protected interests of a person, a lawyer
simultaneously acts in the interests of society and the
state, contributing to the strengthening of legality. The
lawyer, by providing assistance to the defendant in the
exercise of his procedural rights, thereby contributes to
the correct and comprehensive consideration of the case
and the adoption of a lawful, reasoned and fair decision.

Within the framework of the professional duty to
protect the rights and interests of their clients, lawyers
must play a significant role in the fair administration
of justice. Being an active participant in the law
enforcement mechanism, occupying an independent
place in the justice mechanism, the bar performs (must
perform) an important function of public control in
this area. This thesis is also confirmed by international
documents regulating the scope of activity of the bar.
Thus, the Charter of Fundamental Principles of the
Activities of European Lawyers of the CCBE defines
the role of a lawyer as an indispensable participant
in a fair trial, who not only sincerely serves the
interests and protects the rights of his client, but also
performs such functions in society as the prevention
and resolution of conflicts, the resolution of conflicts
«... in the further development of the law, as well as
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the protection of freedom, justice and the rule of law»
(Khartiya osnovopolozhnykh pryntsypiv diyal'nosti
yevropeys'kykh advokativ, 2006).

4. The rule of law as a prerequisite for effective
protection of human rights and freedoms

It is clear that a lawyer promotes legality and justice
when providing any legal assistance. Public legal
principles determine the attitude of the legal profession to
detected offenses, regulate the interaction of lawyers with
clients, and the resolution of a number of other procedural
issues. At the same time, the prerequisite for successful
legal practice is democracy, legality, respect for human
rights, respect for individual freedom, honor and dignity of
the person. The prestige of a lawyer and the effectiveness
of his activities directly depend on the position of a person
in society and the state, on the attitude to the fundamental
principles of democracy and legality.

It must be admitted that the proclamation in the
Constitution of Ukraine of the presence of a rule of
law in our country does not fully correspond to the
real state of affairs. According to S. Agafonov, at the
current stage of development of our society, the term
«rule of law» is widely used. At the same time, some
authors proceed from the desire to emphasize that,
having declared itself sovereign and independent,
Ukraine has simultaneously become a legal state, while
others seek to prove that the formation of such a state
is a task of a more distant future. According to Art. 1 of
the Constitution of our state, Ukraine is a sovereign and
independent, democratic, social, legal state. However,
modern realities do not always convincingly testify to
this (Ahafonov, S., 2006, p. 12).

At the same time, a legal state is a sovereign state
that functions in the conditions of civil society and in
which the protection of the fundamental rights and
freedoms of man and citizen is actually ensured by
legal means. It is based on certain principles, the most
important of which are the rule of law, the separation of
powers, the reality of the rights and freedoms of man
and citizen, legality, and the presence of a high legal
culture among citizens.

Thus, as already noted, the recognition, observance
and protection of the rights and freedoms of man and
citizen are the duty of the state. The constitutional
principles of building a legal and democratic state
have a clearly defined goal - to prevent arbitrariness
and lawlessness in relation to a person and a citizen,
in particular on the part of the state itself. All these
principles stem from the main function of law - to
be the bearer and guarantor of human freedom in
optimal and reasonable forms. It is just law, based on
strict compliance with laws, that is able to maximally
express, consolidate, guarantee and thereby ensure, in
accordance with the high requirements of civilization,
the reality of individual freedom and rights of each
person in public life.

5. Conclusions

The study made it possible to establish that the
modern constitutional system of protecting the rights
and freedoms of a person and a citizen in Ukraine is
characterized by a significant gap between the declared
principles and their practical implementation. The
analysis showed the need for a conceptual rethinking
of the structure of state responsibilities in the field of
human rights, in particular, the isolation of protection
as an independent duty of the state, distinct from
recognition and observance. Such differentiation is due
to the specifics of the subjects of implementation, the
peculiarities of functioning and various mechanisms for
ensuring each of these duties, which is confirmed by
both theoretical analysis and law enforcement practice.

The study revealed the key role of the bar as an
independent institution of civil society in the system of
protection of constitutional human rights. It is proven that the
activities of a lawyer do not have a dual nature, but are unique
in their essence: by protecting the rights of an individual, a
lawyer simultaneously contributes to strengthening the rule
of law and law and order in society. It has been established
that the effectiveness of legal activity directly correlates with
the general level of democratic development of the state,
adherence to the principles of the rule of law and respect
for human dignity, which is confirmed by both domestic
experience and international standards.

The results of the study indicate that building an
effective system for protecting human rights requires
not only constitutional consolidation of the relevant
principles, but also the creation of real institutional
mechanisms for their implementation. It has been
established that the formation of a legal state in Ukraine
remains an incomplete process, which requires further
improvement of human rights protection mechanisms,
raising the level of legal culture of citizens and
strengthening the independence of civil society
institutions. Prospects for further research are related to
the development of specific mechanisms for improving
interaction between state bodies and civil society
institutions in the field of human rights protection.
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CrarTs NPUCBSIYCHA TOCIIHKCHHIO KOHCTUTYIIIHOT CHCTEMH 3aXUCTY MPaB 1 CBOOO JIIOMUHY Ta IPOMAIsTHAHA

B YKpaiHi 3 0COONMBUM aKLIEHTOM Ha pOJIi aJBOKAaTYpH B LIl cucTeMi. ABTOp aHali3ye Cy4acHHH CTaH MpaBo3a-
XHMCHHMX MEXaHi3MiB Ta BUSBIISIE 3HAYHUIH PO3PHUB MK KOHCTUTYLIHHUMHU JICKJIapallisiMy IIpo MPaBOBY AEpKaBy Ta
X MPAaKTHYHOIO peati3alli€ro.

JocnimpkeHHsT OOTPYHTOBYE HEOOXiJHICTh KOHLENTYalbHOTO TIEPEOCMHUCICHHSI CTPYKTYPH JIepKaBHHX
000B’s13KIB y cepi npaB JIIOJUHHU. 3aPOIIOHOBAHO BIINTH Bl TPAAUIIIHHOTO PO3YMIHHS TPHEAMHOTO 00OB’SI3KY
«BU3HAHHS-JIOTPUMAHHI-3aXHUCT» 1 PO3IIISIATH 3aXUCT SIK CAMOCTIHHUIA AepkaBHUil 000B’s130k. Taka audepeni-
aiis o0yMoBJieHa crienn(ikoro cy0’eKTiB peaizalii, 0coOMMBOCTIMHU (DYHKIIOHYBAHHS Ta PI3HUMH MEXaHI3MaMH
3a0€3MeUeHHS KOKHOTO 3 LIUX 000B’A3KIB.

Oco0nuBy yBary MpUIICHO POJIi aIBOKATYPH SIK HE3AJIEKHOTO IHCTUTYTY IPOMAISIHCHKOTO CycCriibcTBa. Jlo-
BEJICHO, 1110 JIsUTHHICTh a/IBOKATa HE Ma€ TOJ(BIITHOTO XapakTepy, a € €IMHOIO0 32 CBOEIO CYTTIO: 3aXUINAIOYH MPaBa
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Gabani Ivan, Stepan Kalyniuk

oKpeMoi 0co0u, aABOKAT OHOYACHO CTIPHSIE 3MIITHEHHIO 3aKOHHOCTI B CYCITUIBCTBI. BcTaHOBIEHO psSIMUii 3B’ 30K
MiX e(PeKTUBHICTIO aJBOKATCHKOI TiSUTBHOCTI Ta 3araJbHUM PIBHEM IEMOKPATUYHOTO PO3BUTKY JCPIKABH.

ABTOpP KPUTUYHO OIIHIOE CY9aCHHUH CTaH MPABOBOI ICPKABHOCTI B YKpaiHi, KOHCTATyIO4H, IO MTPOTOJIOIICHHS
mpaBoBoi fAep>kaBr B KoHCTUTYIIT HE BiAOBIAa€ peaTbHOMY CTaHy pedell. BusBieHO OCHOBHI MpobieMu, 1o me-
PEIIKOIKAIOTh e(heKTUBHOMY (DYHKIIIOHYBAaHHIO TTPABO3aXMCHUX MEXaHI3MiB: HEIOBIpY TPOMAISH 10 ISP KaBHUX
IHCTHUTYTIB, TOPYIIECHHS MPaB 3 00Ky BIaJIHUX CTPYKTYp, CIa0KICTh IHCTUTYTIB IPOMAITHCHKOTO CYCIIBCTBA.

Hocnimkenns 6a3yeTbess HA KOMIDICKCHOMY aHANi31 BITYM3HAHOI Ta 3apyOiXKHOI HAyKOBOI JITEPATypH, MiK-
HapOIHUX JTOKYMEHTIB y cdepi IpaB JTIOIUHH, KOHCTUTYIIHHUX MOJIOKEHBb Ta IPAaBO3aCTOCOBHOI MPaKTHKH. Pe-
3yABTATH AOCHTIHKEHHS MOXKYTh OyTH BHKOPHCTaHI JJIS BAOCKOHAJICHHS HAIlIOHAJFHOTO 3aKOHONABCTBA y cdepi
3aXHCTY MPAB JIOIUHN T4 PO3BUTKY IHCTUTYTIB I'POMASIHCHKOTO CYCITLIBCTBA.

Ku1104oBi ci10Ba: KOHCTUTYIIIITHA cHCTEMa 3aXHCTY, IPaBa JIOAWHH, aIBOKATypa, JepKaBHI 000B’A3KH, TIPaBO-
Ba JiepiKaBa.
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