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CURRENT ISSUES OF CONSTITUTIONAL AND
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MEDICINES: CONSTITUTIONAL AND LEGAL REGULATION ON RESTRICTION
OF THE PROPERTY RIGHT CONCERNING TECHNOLOGY TRANSFER SUBJECTS AND
THE RIGHT TO CONDUCT ENTREPRENEURSHIP ON IMPORT OF MEDICINAL PRODUCTS
IN CONDITIONS OF CONFLICT AND TEMPORARY OCCUPATION
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Doctor of Juridical Science, Full professor,

Honored Lawyer of Ukraine
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Summary

The purpose of this article is to identify the features of restriction of ownership on
the subjects of technology transfer regarding production of medicines and the right to run
business on the import of medicines in conditions of conflict and temporary occupation.

The methodological basis of the conducted research is the general methods of scien-
tific cognitivism as well as concerning those used in legal science: methods of analysis and
synthesis, formal logic, comparative law etc.

When determining the legitimate purpose of restriction, it is necessary to apply the
principle of proportionality, which is the concordance of measures applied to the above en-
tities in order to limit the exercise of their rights with those public values that are protected
by such restriction. On the procedural level, the State having realized the right for with-
drawal has to comprehensively inform the General Secretary of the Council of Europe as
for the measures taken and the reasons for them, as well as the time when those measures
have ceased to apply and the provisions of the Convention are profoundly applied again. As
the case law of the European Court of Human Rights shows, the derogation from the obliga-
tions under the Convention must have territorial and temporal specifications.

The following features of the constitutional and legal regulation of restriction of prop-
erty rights for subjects of technology transfer to the production of medicines are revealed:
1) restrictions on the implementation of these rights should be provided by the law, which
must meet the following requirements: clarity, accuracy, accessibility; 2) the measure is a
temporal one; 3) the range of entities in respect of which it is applied to are the subjects of
technology transfer being residents of the aggressor country; 4) legitimate purpose of imple-
mentation is protection of public values (national security, life and health of persons staying
on the territory of Ukraine, territorial integrity, etc.); 5) necessary in democratic society.
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The following features of the constitutional and legal regulation of restrictions on
the right for running business activities regarding import of medicines during conflict
and temporary occupation of the part of the territory of Ukraine by the Russian Federa-
tion are revealed: 1) restrictions on the exercise of these rights are provided by the Law
of Ukraine “On Foreign Economic Activity” from 04.07.2017 Ne18.1-07/18369, which meets
the following requirements: clarity, accuracy, accessibility; 2) the measure is temporal one;
3) the range of entities in respect of which it is applied to is addressed to the applicants of
medicinal products, alternative and/or potential manufacturers, applicants-holders of reg-
istration certificates of which are the subjects of the Russian Federation; 4) legitimate pur-
pose of implementation is protection of life and health of persons staying on the territory
of Ukraine in connection with the impossibility of providing Ukraine with proper control
over the quality of production of medicines within the Russian Federation; 5) necessary in

democratic society.

Key words: medicines; human rights; the field of technology transfer; international
cooperation; derogations; the right to entrepreneurial activity; the right to health care, med-

ical aid and medical insurance.

OOOOOOOOOOOOOOOOOOOOOO SOOI OOOOOOOOO OO OOOOBOOOOOOOOOOOOOOOOOOOOOO:

1. Introduction

In conditions of conflict between Ukraine
and the Russian Federation and temporal occu-
pation of a part of the territory of Ukraine by the
Russian Federation, the issues of state obligations
to protect property of business entities in phar-
maceutical sector, as well as the legal balance of
private and public interests within health care
system have become relevant up to date.

Indeed, it is well known that the implemen-
tation of business activities for the production
of medicines requires significant resources (Bu-
letsa, 2018; Volkov, 2006; Volkov, 2007; Deshko,
2007). The development of new technologies
through pharmaceutical sector is resource-in-
tensive (Buletsa, 2019; Deshko, 2014). At the
same time, there are no guarantees of rapid im-
plementation of the results and reimbursement
of costs incurred by the business entity. Moreo-
ver, under certain requirements the State may
apply derogation which may result in a ban on
the transfer of technology for the production of
medicinal products (or their components) by en-
terprises, research institutions, organizations,
higher education establishments and other legal
entities of the aggressor state, regardless of own-
ership property rights to use the objects of in-
tellectual property rights, that are components
of technology; prohibition on the importation of
medicinal products manufactured on the terri-
tory of the aggressor state into its territory, etc.

OOOOOOOOOOOOOOOOOOOOE

Thus, according to Art. 49 of the Constitu-
tion of Ukraine, everyone has the right to health
care, medical aid and medical insurance. A
structural element of the subjective legal right
to health care is the right of everyone to be pro-
vided with quality medicines (Deshko, 2018;
Deshko, 2020). Accordingly, the state is obliged
to create effective constitutional and legal mech-
anism to ensure these rights. At the same time,
the Constitution of Ukraine guarantees every-
one the right to entrepreneurial activity, which
is not prohibited by law. Accordingly, the state is
also obliged to create an effective constitutional
and legal mechanism to ensure this right.

In the context of the armed aggression of
the Russian Federation, Ukraine has withdrawn
from its obligations to protect the property of
business entities in pharmaceutical sector — the
Ministry of Health of Ukraine has taken meas-
ures to withdraw from circulation of drugs in
Ukraine, that manufactured in the Russian Fed-
eration and in Ukrainian territoties, which are
not under the control of the Government of
Ukraine.

In science on constitutional law the issue
of withdrawal of the state from the obligations
to protect the property of business entities with-
in pharmaceutical sector is not sufficiently dis-
closed. This issue is considered individually by
some constitutional scholars through the study
of the constitutional and legal mechanism for
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Section 1. Current issues of constitutional and legal status of human and citizen

ensuring property rights in Ukraine; the right of
everyone to apply onto international judicial in-
stitutions and international organizations, etc.

The purpose of this article is to identify the
features of restriction of ownership on the sub-
jects of technology transfer regarding produc-
tion of medicines and the right to run business
on the import of medicines in conditions of con-
flict and temporary occupation.

2. Legal, economic, organizational

and financial principles of state

regulation as for activities in the field

of technology transfer

The Law of Ukraine “On State Regulation
of Activity in the Sphere of Transfer of Technol-
ogies” defines legal, economic, organizational
and financial principles of state regulation as
for activities in the field of technology transfer
and aims to ensure effective use of scientific,
technical and intellectual potential of Ukraine,
as well as the protection of property rights for
domestic technologies and/or their components
on the territory of the states where their use is
planned or being carried out, expansion of in-
ternational scientific and technical cooperation
in this field. Legislation on state regulation of
activities in the field of technology transfer is
based on the Constitution of Ukraine, the Civil
Code of Ukraine, the Economic Code of Ukraine,
the laws of Ukraine “On Foreign Economic Ac-
tivity”, “On Scientific and Scientific and Techni-
cal Expertise”, “On Scientific and Scientific and
Technical Activity”, “On Protection Against Un-
fair Competition”, other normative legal acts, as
well as current international treaties of Ukraine,
consent for obligation of which was approved
by the Verkhovna Rada of Ukraine (Parliament
of Ukraine) in the field of scientific and technical
cooperation, innovation, technology transfer.

By ratifying international treaties such as
the International Covenant on Civil and Politi-
cal Rights and the Convention for the Protection
of Human Rights and Fundamental Freedoms,
Ukraine has committed itself to international-
ly establishing on effective domestic mecha-
nism to ensure the human rights guaranteed by
them. During armed conflict and other public
insecurity that threatens the life of the nation,
the state has the right to withdraw from cer-
tain agreed obligations. This is provided by the

above-mentioned international documents. In
2015, Ukraine applied the derogation. Thus, on
May 21, 2015, the Verkhovna Rada of Ukraine
adopted a resolution “On the Statement of the
Verkhovna Rada of Ukraine “On Ukraine’s waiv-
er of certain obligations under the International
Covenant on Civil and Political Rights and the
Convention for the Protection of Human Rights
and Fundamental Freedoms”. The Statement
approves that “in order to ensure the vital in-
terests of society and the state is facing armed
aggression by the Russian Federation, the Verk-
hovna Rada of Ukraine, the Cabinet of Ministers
of Ukraine and other public authorities have to
make decisions that derogate from Ukraine’s ob-
ligations under the International Covenant on
Civil and Political Rights and the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms”.

3. The point of view on derogations

As E. M. Hafner-Bjorton, L. R. Helfer, and
S. J. Fariss rightly point out, derogations be-
long to the “rescue mechanisms” for the state,
which perform several beneficial functions
(Hafner-Bjorton, 2011). The flexibility they pro-
vide acts as an “insurance policy”, reassuring
governments that they can legitimately waive
certain contractual obligations during a crisis.
Constitutional scholars and scientists of inter-
national law come to agreement that provisions
to derogate from human rights obligations, es-
pecially in such a sensitive area as health care,
must meet strict international standards and be
subject to strict monitoring mechanisms (Haf-
ner-Bjorton, 2011; Khrystova, 2018).

Article 29 of the Law of Ukraine “On Foreign
Economic Activity” provides for measures taken
by Ukraine in response to discriminatory and/
or unfriendly actions against Ukraine applied by
the state and recognized by the Verkhovna Rada
of Ukraine as an aggressor state and/or an occu-
pying state. The Article 21 of the Law of Ukraine
“On State Regulation of Activity in the Sphere
of Transfer of Technologies” does not allow the
conclusion of agreements on technology trans-
fer, which provide for the import of technolo-
gies and/or their components into Ukraine that
may harm the environment or human health.
The measures taken by the Ministry of Health
of Ukraine to withdraw from circulation on the
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territory of Ukraine medicines manufactured on
the territory of the Russian Federation, as well
as on the territories of Ukraine not controlled by
the Government of Ukraine is legitimate right of
Ukraine as a sovereign state to protect its consti-
tutional and democratic order. With these meas-
ures, Ukraine not only publicly demonstrates its
“repressive” policy, aligning its actions with in-
ternational standards, but also aims to reduce
the prevalence and scale of potential human
rights violations in the field of health care.

In this regard, the point of view of E. M.
Hafner-Bjorton, L. R. Helfer, and S. J. Fariss on
derogations that are to be the rational response
to internal political uncertainty (Hafner-Bjor-
ton, 2011). On the contrary, they seem to be evi-
dence of political determination and the desire
of the state to fulfill properly its international
obligations in conditions of conflict and tempo-
rary occupation.

4. The application of derogations
under the Convention for the
Protection of Human Rights and
Fundamental Freedoms

We also agree with G. Hristova that the re-
strictions should be necessary, temporary and
lawful and be carried out within the legal frame-
work, in compliance with the requirements set
by them (Khrystova, 2018). The application of
derogations under the Convention presupposes
compliance with the following procedural and
substantive conditions: the right for withdrawal
may be exercised only during war or other pub-
lic insecurity threatening the life of the nation;
the State may take measures to derogate from
its obligations according to the Convention only
to the extent required by the urgency of the sit-
uation; any derogations may not be incompat-
ible with other obligations of the State under
international law (Deshko, 2018; Deshko, 2020;
Khrystova, 2018; Nechyporuk, 2020).

T. Slinko draws attention to the fact that “...
in accordance with the Constitution of Ukraine,
owners, exercising the right for ownership,
must comply with the Constitutional provisions
on ownership obligations. It must not be used
to the detriment of person or society. Also, the
use of property may not harm the rights and
freedoms and dignity of citizens, the interests of
society. ... it follows from the systematic analysis

of the provisions of the Constitution of Ukraine
that the right for ownership may be limited. The
right of a state to restrict the possession, use and
disposal of property is also defined by the First
Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms. ...
The state has the right to “enact such laws as it
deems necessary to control the use of property
in accordance with the general interest (Slinko,
2018).

This view is seen debatable as for owner-
ship of technology and medicines transfer. First,
the right for medicines is a structural element of
the right for medical aid, and the right for med-
ical aid is a guarantee of the right for life. The
Convention for the Protection of Human Rights
and Fundamental Freedoms does not allow any
non-derogative rights regarding the right for
life, except in cases of death as the consequence
of lawful hostilities. Thus, if a patient is not pro-
vided with quality medical care due to a state’s
ban on the transfer of medicinal product or the
transfer of the manufactured product from an-
other country, which would violate the right for
life, the Convention does not allow such a der-
ogation from the right for life. It is also not al-
lowed to deviate from the prohibition of torture
and cruel or degrading treatment in connection
with the state’s ban on the transfer of medicinal
product manufacture or transfer of products
from another country, so the patient is not pro-
vided with quality medical care and the patient
is subjected to suffer due to the lack of treatment
with this drug (s), which is tantamount to tor-
ture, humiliating or degrading treatment.

Secondly, indeed, the Article 1 of Protocol
No. 1 of the Convention guarantees everyone
the right for owning property peacefully. In
particular, this statement can be applied to the
object of technology, i. e. scientific and scientifi-
cally applied results, objects of intellectual prop-
erty rights, which reflect the list, timing, proce-
dure and sequence of operations, the process of
production and/or sale and storage of products,
provision of services, etc. Technology transfer
involves the transfer of technology, which is for-
malized by concluding a bilateral or multilateral
agreement between individuals and/or legal en-
tities, which establishes changes or terminates
property rights and obligations in relation to
technology and/or its components.
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At the same time, with regard to the trans-
fer of technology for the production of medi-
cines, the transfer of medicines, the right for
peaceful property owning, which is guaranteed
by the Article 1 of Protocol No. 1 to the Conven-
tion, is the guarantee of realization of the right
for life and the prohibition of torture and cruel
or degrading treatment, and the State may not
derogate from it if it may or it does violate the
above-mentioned rights by preventing improp-
er quality medical treatment.

5. Conclusions

When determining the legitimate purpose of
restriction, it is necessary to apply the principle
of proportionality, which is the concordance of
measures applied to the above entities in order to
limit the exercise of their rights with those public
values that are protected by such restriction. On
the procedural level, the State having realized the
right for withdrawal has to comprehensively in-
form the General Secretary of the Council of Eu-
rope as for the measures taken and the reasons
for them, as well as the time when those meas-
ures have ceased to apply and the provisions of
the Convention are profoundly applied again. In
addition, as the case law of the European Court
of Human Rights shows, the derogation from the
obligations under the Convention must have ter-
ritorial and temporal specifications.

6. Results

The following features of the constitution-
al and legal regulation of restriction of property
rights for subjects of technology transfer to the
production of medicines are revealed: 1) re-
strictions on the implementation of these rights
should be provided by the law, which must meet
the following requirements: clarity, accuracy,
accessibility; 2) the measure is a temporal one;
3) the range of entities in respect of which it is
applied to are the subjects of technology trans-
fer being residents of the aggressor country;
4) legitimate purpose of implementation is pro-
tection of public values (national security, life
and health of persons staying on the territory of
Ukraine, territorial integrity, etc.); 5) necessary
in democratic society.

The following features of the constitutional
and legal regulation of restrictions on the right
for running business activities regarding import

of medicines during conflict and temporary oc-
cupation of the part of the territory of Ukraine by
the Russian Federation are revealed: 1) restric-
tions on the exercise of these rights are provided
by the Law of Ukraine “On Foreign Economic Ac-
tivity” from 04.07.2017 Ne18.1-07/18369, which
meets the following requirements: clarity, ac-
curacy, accessibility; 2) the measure is temporal
one; 3) ) the range of entities in respect of which
it is applied to is addressed to the applicants of
medicinal products, alternative and/or poten-
tial manufacturers, applicants-holders of regis-
tration certificates of which are the subjects of
the Russian Federation; 4) legitimate purpose of
implementation is protection of life and health
of persons staying on the territory of Ukraine in
connection with the impossibility of providing
Ukraine with proper control over the quality of
production of medicines within the Russian Fed-
eration; 5) necessary in democratic society.
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AHoTauin

Mema uiei cmammi nonsi2ae 8 sussneHHi ocobnugocmeli 0bMexeHHs Npasa 8aacHocmi cybekmie mpaHcgepy mex-

Honozill y 8UpobHULMBO NiKapcbKux 3acobie ma npasa Ha 30ilicCHeHHs NiONPUEMHUUMBA 3 iMnopmy AikapceKux 3acobie 8

yM08AX KOHMMIKMy ma mumM4yacosoi okynauii. Memodos02iyHot0 0CHOBOK Ub020 O0CNIOMEHHS € 3G2a/IbHI MA CneyiansHi

MemoOu Hayko8o20 Ni3HAHHS: YOPMA/IbHO-NI02IYHUL MEMOO, NOPIBHSNLHO-NPAsosuUl, CMpPyKmMypHO-102idHUl, iHWI.
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3a3HaYaEMbCS, WO Npu 8U3HAYEHHI 1e2imuMHOi Memu 0bMexeHHs HeobxidHO 3acmocosysamu npUHYUN npo-
nopuyiliHocmi, Wo nosiseae y cnispo3mipHocmi 3ax00i8, AKi 3aCMocosyrmMscs 00 8ulie 3a3HaYeHUX CYOEKMI8 3 MeEMO
obMexumu peanizayito ix npas, 3 MuUMU CycnibHUMU UiHHOCMSAMU, SKi 3aXUWaMeCs Wasxom 30ilicHeHHS mMako2o
obmexeHHs. Ha npouedypHomy pisHi, Oepxasa, sukopucmaswiu ye npaso Ha 8iocmyn, y nosHoMy 06¢s3i No8UHHA iHpop-
Mysamu leHepanbHO20 cekpemaps Padu €sponu npo exumi Hero 3axo0u | NPUYUHU iX 8XUMMS, @ MAKOX nosidomumu
npo 4ac, Koau maki 3axo0u nepecmanu 3acmocosysamucs, a NooxeHHs KoHeeHuii 3Hogy 3acmocosyomscs N0BHOK
Mipoto. Kpim mozo, sik cgiduums npakmuka €aponelicbkozo cydy 3 npas duHU, 8idcmyn 8i0 3060893aHb 3a KoHeeHUi€r
nosuHeH Mamu mepumopiansHuli i mum4acosuti xapakmep.

BusieneHo maki ocobnugocmi KOHCMUMyUiliH0-NPaso8ozo pezyneaHHs 0OMexeHHs npasa 8acHocmi cybekmis
mpaxcgepy mexHonoeill y 8upobHUUMBO sikapcbkux 3acobie: 1) obmexeHHs w000 peanizayii yux npag mae 6ymu
nepedba4yeHo 3aKOHOM, KUl Mae 8idnN0sidamu makum 8uMo2aM: SICHICMe, YimKicme, docmynHicme; 2) 3axid € 3axo0o0M
mumyacosoeo xapakmepy; 3) Kono cybekmis, uj000 SKUX 3aCOCOBYEMbCA — CYOEKMU mpaHcpepy mexHonoeill - pe3u-
0eHmu KpaiHu-azpecopa; 4) ne2imumMHa Mema 30ilCHEHHS - 3axucm CycninbHUX yiHHocmel (HayioHaneHoi be3neku,
wumms i 300poes 0cib, siki nepebysaromes Ha mepumopii Ykpainu, mepumopiansHoi yinicHocmi mowo); 5) € HeobxiOHUM
y 0eMOKpamuy4HoMy cycninscmei. BuseneHo maki 0cobaugocmi KOHCMUMYUiiiHO-NPaso8o2o pe2ynio8aHHs 0OMEXEHHS
npasa Ha 30iliCHEHHS NIONPUEMHUUbLKOI QiSIbHOCMI 3 IMNopmy NKapCbKuX 3acobig 8 yMo8ax KOHGAIKMYy ma mumya-
cosoi okynauii Pocilicbkoro ®edepauiero yacmuHu mepumopii YkpaiHu: 1) obmexceHHs wo0do peanisayii yux npas ne-
pedbayaemscs 3akoHoM YkpaiHu «[1po 308HIWHLOEKOHOMIYHY QisiIbHiCMby», AUCMoM MiHicmepcmea oxopoHuU 300poss
Ykpainu eid 04.07.2017 poky N?18.1-07/18369, sikuli eidnogidae makum gumo2am: SCHiCMeb, 4imkicms, 0CmynHicms;
2) 3axid € 3ax000M MUM4AC08020 Xapakmepy; 3) Kono cybekmis, w000 SIKUX 3aCOCOBYEMbCS — A0PECO8AHULl 3asSI8HUKAM
JiKapcbKux 3acobis, anbmepHamusHUM ma/abo nomeHuiliHuUM 8upob6HUKAM, 3a5I8HUKAM-8/IACHUKAM peecmpauyiliHux no-
c8idyeHb siKux € cybekmu Pocilicekoi ®edepauii; 4) necimumua mema 30ilicHeHHs — 3axucm xumms i 300po8s ocib, sKi
nepebysaromes Ha mepumopii Ykpainu y 3853Ky 3 HEMOXUIUBICMI 3a6e3neyeHHs YKpaiHOK HAnexHo020 KOHMposo 3a
aKicmio supobHUUmMea nikapcbkux 3acobis 8 PO ; 5) € HeobxiOHUM y 0eMOKpamMuU4YHOMY Cycninbcmai.

Knrouoei cnosa: nikapcoeki 3acobu; npasa nto0uHuU; mpaHcgep mexHonozill; MixHapooHe cnispobimHuumeo; de-
po2auii; npaso Ha nidNpUEMHULbLKY QisiIbHICMb; NPABO HA 0XOPOHY 300p08S, MEOUYHY AONOMO2Y ma MeOUYHe Cmpaxy-
BAHHS.
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LIFE AND THE RIGHT TO LIFE AS THE BASIC CONSTITUTIONAL
RIGHT OF A PERSON

Among the natural rights of the colonists are these:

First a right to life, secondly to liberty, and thirdly to property;
together with the right to defend them in the best manner they can.
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Summary

The purpose of this article is to study the concept of life and the constitutional right to
life, define their essence, the relationship of these concepts, disclose their features, as well
as the experience of the European Court of Human Rights in their protection.

In the context of disclosing the subject of research to achieve the goal of scientific
research and to ensure the completeness, objectivity, reliability and persuasiveness of the
results, the author used a set of general and special methods that are characteristic of legal
science. In particular, the origin and long historical path of development of these human
rights were studied with the help of the historical method. The use of the system-structural
method formulated the general structure of the study, and dialectical method analyzed the
provisions of law and case law on the peculiarities of the right to life. Using a comparative
legal method, the legislation of foreign countries was analyzed, which provided an opportu-
nity to use their positive experience in terms of protection of the right to human life.

This article reveals the scientific approaches of researchers to determine the essence of
life, the right to life, death, identifying their features and distinguishing between them. The
paper analyzes ways to protect the right to life. A great deal of the work is devoted to the anal-
ysis of the law enforcement practice of the European Court of Human Rights, both in general
and on the feasibility of the existence of certain criteria for restricting the right to life.

Based on the study, it is concluded that life and the right to life are similar concepts. It
is argued that restrictions on the right to life due to a pandemic are possible if the disease
is confirmed. In all other cases, the state must provide free access to coronavirus testing, in
the case of a negative test, the opportunity to freely exercise the right to life. It is noted that
a significant number of foreign countries provide for the right to life in the constitutions,
but there are countries where the right to happiness or physical well-being is still being
developed. It is well known that everyone has the right to happiness, which is different for
everyone, so the creation of a mechanism to ensure and respect the right to life rests with
the state and the individual.

Key words: life, right to life, person, Constitution, European Court, protection.
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1. Introduction

Since 1982, the issue of the human right to
life has been considered at the UN under the title
«Human Rights and Scientific and Technological
Progress». The resolutions adopted on this issue
emphasize that the right to life is an inalienable
right of all people and that implementation of this
right is a necessary condition for the realization
of the full range of human rights. The UN Gener-
al Assembly called on States, relevant UN bodies,
specialized agencies, interested intergovernmen-
tal and governmental organizations to take meas-
ures to ensure that the results of scientific and
technological progress are used exclusively in the
interests of international peace, for the benefit of
mankind, and for universal respect for human
rights. This confirms the close relationship be-
tween the use of scientific and technical results
and the protection of human rights, especially
the right to life (Bakhin, 1998, p.34). It has been
24 years and given the current situation with the
Covid 19 coronavirus pandemic, the world is in-
creasingly turning to new information technolo-
gy results, to artificial intelligence, to detect, pre-
vent and treat this disease, ie modern information
technology protects the human right to life.

The right to life is a fundamental human
right enshrined in many universal and regional
international legal instruments and in the consti-
tutions of most countries. The human right to life
as a natural right arises from the beginning of
life and originates from human nature itself (Fe-
dorova, 2009, p.44). The right to life has always
attracted scientists and scholars, who, recogniz-
ing it as the absolute value of human civiliza-
tion, have tried to explore all its aspects as deep-
ly as possible. Thus, such well-known domestic
and foreign scientists as M.V. Buromensky, V.I.
Yevintov, V.N. Denisov, L.G. Zablotskaya, P.M.
Rabinovich, R.E. Stefanchuk, S.V. Shevchuk, Y.V.
Baulin, O.V. Onufrienko, O.Y. Svetlov, V.A. Kar-
tashkin, V.V. Kozan, Ja.P. Kuzmenko, O.A. Lukash-
ova and other paid their attention to the right to
life. Historically, the first ideological prerequisite
for the emergence of ideas about the right to life
should be considered humanism, which in the
days of mythological and religious perception of
the world was the basis for denoting the value,
independence and uniqueness of human life.
The analysis of the evolution of axiological views
on human life allowed us to state that in the

context of the religious (Christian) worldview
there was an interpretation of human nature as
spiritual and corporeal. The interpretation of the
spiritual and the corporeal in man as antagonis-
tic spheres caused the elevation of the spiritual
essence of man with the complete devaluation of
man bodily or vital. The ontological essence of
human life was associated with the fall of man-
kind, and its life on earth was associated with
the process of its redemption. In medieval phil-
osophical and legal thought, the right to life was
not considered as an independent category, be-
cause religious axiology did not leave room for
human life as a social or even individual value.
The status of man in the medieval world, his re-
lationship with society was based on principles
that can be defined as a universal «presumption
of guilt» (Kuz " menko, 2015, p.25).

John Locke emphasized the right to life,
reminding that life is sacred because man is a
creation of God. The main thing is that no one
could appropriate the life force of another per-
son. Locke opposes economic slavery. Defending
the right to freedom, he also opposes political
slavery, that is, against any relationship of per-
sonal dependence. An individual is a subject of
independent beliefs not only from another per-
son, but also from the state. No one should be a
servant of the state, the state cannot interfere in
the inner world of man.

For example, the Great Charter of Liber-
ties in the thirteenth century enshrined only
guarantees of personal inviolability. During the
French Revolution, equality and freedom were
proclaimed as fundamental values. Only the Dec-
laration of Independence of the United States,
adopted in 1776, enshrines that all people are
equal and endowed with inalienable rights, in-
cluding life. Subsequently, in the Universal Dec-
laration of Human Rights, the right to life is en-
shrined in the subjective right: «<Everyone has the
right to life ...». Thus, the right to life was clearly
enshrined in the Universal Declaration of Human
Rights and Freedoms in Art. 3: «Everyone has the
right to life, liberty and security of person».

2. The right to life in the constitutions

of the world

The Constitution of Ukraine proclaimed
human life as the highest social value. Central
to the system of rights that ensure the natu-
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ral existence of man is the right to life. In June
1998, the Strategy for Ukraine’s Integration into
the European Union was defined, which states
that Ukraine’s national interests need to be es-
tablished as an influential European state, a full
member of the EU. Therefore, it is necessary to
explore the place of the right to life among the
constitutions of European states.

So, the Romanian Constitution by the art.
22, regulates the right to life, to physical and
mental health of the person, in art.26, align. 2,
it provides the right of every person to dispose
of its own person, without prejudicing the rights
and liberties of others, the public order or the
morals, art. 34 of the fundamental law guarantee
the right to health care (Varvara, Maftei, Negrut,
2012, p.239).

The Turkish Constitution includes rules on
the right to life, and restrictions thereof, similar
to Article 2 of the Convention. According to Ar-
ticle 17 of the Constitution: “Every one has the
right to life.» «The cases of carrying out of death
penalties under court sentences and the act of
killing in legitimate-defense, the occurences of
death as a result of the use of a weapon permit-
ted by law as a necessary measure in cases of
apprehension, or the executing of warrants of
arrest, the prevention of escape of lawfully ar-
rested or convicted persons, the quelling of riot
or insurrection, the execution of orders of au-
thorized bodies during martial law or state of
emergency are outside the provision of para-
graph 1 (right to life)” (Reisoglu, 1998-1999, p.4).

The Constitution of the Slovak Republic,
where Article 15 stipulates that everyone has the
right to life. A person’s life must be protected be-
fore birth. No one can be deprived of life. Doctor
of Embryology Renata Mikushova claims that
from a genetic point of view the development of
the embryo is based on the principles of determi-
nation, ie it belongs to the human species from
conception and in its genetic nucleus is encoded
information on the basis of which it will develop.
Biology considers human development as a long
process of human development from conception
to death (Forum, 2004, p.2). Microgenets support
the position of the beginning of human life from
the moment of conception of the human fetus in
the womb (Sudo, 2001, p.135).

Article 13 of the Constitution of Japan (Con-
stitution of Japan, 1945) states that all citizens

are respected as individuals. The right of people
to life, liberty and the pursuit of happiness re-
quires the highest respect in law and other na-
tional affairs if it is not contrary to public wel-
fare, and Article 25 of the Japanese Constitution
states that «all citizens have the right to live a
healthy and cultural minimum» (para. 1). The
National Government of Japan must work to im-
prove and promote social welfare, social secu-
rity and health in all aspects of life (paragraph
2), and guarantee the right of people to live and
to live as fundamental human rights. Article 25,
paragraph 1, of the Constitution of Japan is a
text that can be sufficiently read as a wording
calling for cultural life in accordance with the
times, which guarantees the content of the right
to survival, and as a constitutional basis for cul-
tural rights based on international development
trends (Nakamura, 2017). Interestingly, the con-
cept of life includes the right to assistance for the
cost of food and beverages, clothing, utilities and
other items that meet the basic needs of every-
day life. There is a standard of living assistance
as the main daily cost of living and a supplement
that meets the special needs of pregnant wom-
en and people with disabilities. If necessary,
temporary assistance will be provided for addi-
tional expenses, such as school admissions and
the cost of purchasing refrigerators and micro-
waves needed for a new life (2020). Article 10 of
the Constitution of the Republic of Korea states
that all citizens have the dignity and worth of
people and have the right to pursue happiness.
The state is obliged to affirm and guarantee fun-
damental human rights (Constitution of the Re-
public of Korea, 1987).

Thus, most constitutions of the world
enshrine the right to life, however, it means
well-being, happiness, personal development,
social assistance and so on. That is, everything
that will allow a person to live in comfort,
well-being, security. The human right to life is a
fundamental right, the most important value of
human civilization, which has been recognized
and enshrined in the constitutions of many
countries.

3. The concept of life and the right to

life

The concept of natural rights and the con-
cept of human rights arises from the common
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law, which is the right to life, which follows from
the human essence, ie ipso facto common law.
Human rights are expressed through the right
to life, for example, the right to live in a healthy
environment, in a social environment where
everyone has the right to move freely, has the
right to freedom of speech, the right to form so-
cieties. Human demands for an adequate stand-
ard of living follow from the essence of life and
thus create the basic values of protecting life
when it is in danger (BlahoZ, 1998, p.875). The
component of the right to personal inviolabili-
ty as the right to one’s own actions includes the
right of a person to independently decide on
the integrity of his / her body during life or af-
ter death and on contact with the environment
(Punda, 2004, p.39).

On the one hand, the right to life requires
the state to fight against criminal encroach-
ments, terrorist acts in which people die, and
on the other hand, the state establishes possible
cases of lawful deprivation of life. At the same
time, the right to life as the highest value for any
person is subject, in any case, to the primary
protection of the state (Fedorova, 2009, p.48).

«The right to life is the first fundamental
natural human right, without which all other
rights remain meaningless, because the dead
do not need any rights,» - said Professor M.I.
Matuzov (Matuzov, 1998, p.198). Considering
this question, it should be noted that depending
on the field of application, the category of «life»
has a complex structure and is endowed with
diverse meanings. For example, from the point
of view of philosophy, «life» is understood as a
way of being endowed with the inner activity
of beings, or the integrity of the reality of being,
understood intuitively. The natural understand-
ing of life encompasses the way systems exist,
which involves metabolism, irritability, the abil-
ity to self-regulate, reproduce, and adapt to en-
vironmental conditions. From the point of view
of biology, there is also no single approach to
defining the concept of life. There are two main
areas. Representatives of the first believe that
the main in the interpretation of the essence of
life is the substrate (protein or DNA molecules),
which is the carrier of the basic properties of
living things. Proponents of the other direction
are convinced that life should be considered
in terms of its basic properties (metabolism,

self-reproduction, etc.) (Karako, 1998, p.241).
Medicine with the concept of «life» covers one
of the highest forms of motion and organization
of matter, which is formed on the basis of the
progressive development of carbon compounds,
organic substances and supramolecular systems
formed on their basis (Oparim, 1978, p.253). Hu-
man life is the unity of three spheres of human
existence: physiological life as the functioning
of the human body; social life as a set of social
relations into which a person enters; inner life,
the inner world of man (Zajceva, 2008, p.11).
The concept of «life» notes Kalchenko NV in the
broadest sense of the word, includes all social
relations that allow a person not only to exist as
a biological person, but also to socialize, feeling
part of society in the process of life (Kalchenko,
1995, p. 27).

Selikhova O.G. believes that human life
begins with fetal development, and from birth
we should talk about social life. Being in the
mother’s womb in the state of the embryo, she
(man) is physically independent, because it is
not part of the body of its carrier and is capable
of self-development, because the life processes
that take place in it act as an internal driver of
its development. The mother’s body is only an
ideal environment for the development of the
embryo, which provides it with nourishment
and protection. With birth there is a second
stage of biological existence of the person, and
is more exact, a stage of stay of an organism in
a social environment (Selikhova, 2002, p.13-14).

Defining the concept of «life», Rubanova
N.A. assumes the need to protect life by a posi-
tive law from conception to the moment of irre-
versible brain death (Rubanova, 2006).

J.P. Kuzmenko that «the concepts of» right
to life «<and» life «are not identical» (Kuzmenko,
2017, p.16). So, V.V. Kozhan notes: “The right to
life must be viewed through the prism of the
concept of ‘life’, but not identified. After all, life
is a biological category, law is a social category”
(Kozhan, 2016, p.127). In this context, as noted,
A.M. Kolodiy and A.Yu. Oliynyk defines human
life as «his bio-social state of existence in time
and space» (Kolodiy & Oliynyk, 2008, p.169).
Thus, the category of «life» is broader and can
be considered in many aspects - biological, so-
cial, spiritual and religious, etc., while the cate-
gory of «right to life» is only one of those aspects
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that covers the regulated social relations related
to the implementation (order), protection and
defense of the right to life.

Many definitions of «life» are also offered
to us by religious teachings, the sciences of ge-
netics, psychology, psychiatry, and so on. How-
ever, of all the variety of definitions of life, we
are mostly interested in what would be suitable
for law enforcement, ie the definition of life as a
non-property good. In our opinion, scientists are
close to the truth, who claim that life is inher-
ently a complex concept and includes two main
aspects: the biological existence of man and his
social development as an intelligent being in
time and space. Therefore, the concept of «life»
scientists understand the natural (biological and
mental) existence and social functioning of the
human body as a whole.

So, L.0. Krasavchikova found that in biolog-
ical terms, «life» - is the physiological existence
of man or animal, and «vital activity» - a set of
vital supports that make up the body (Krasav-
chikova, 1983, p.14). However, despite the im-
portance of this definition, it must be agreed
that life is only a non-property good, ie the ob-
ject of civil relations. In order for this good to
become legally significant and protected, it must
be legally enshrined as the object of the relevant
right to life, which is the content of these legal
relations with a certain range of powers of its
owner (Stefanchuk, 2004, p.44). The right to life
cannot be considered only as a right to biologi-
cal existence, because cloning, transplantation,
genetic experiments are problems that also con-
cern the issue of the right to life, so it is neces-
sary to understand this concept more broadly.
N.V. Kalchenko notes that the right to life is a
natural, inalienable possibility of protecting
the inviolability of life and freedom of dispos-
al, guaranteed by domestic law and legal inter-
national acts (Kalchenko, 2004, p.75). A similar
position is held by G.B. Romanovsky, who notes
that the right to life is a fundamental human
right enshrined in both major international hu-
man rights instruments and national constitu-
tions (Romanovsky, 2006, p. 79).

0.G. Rogova points out that the human
right to life is the freedom of man to directly re-
alize the opportunities he has as a result of his
belonging to the species Homo sapience, and to
meet the necessary essential biological, social,

spiritual, economic and other needs inseparable
from man himself. are objectively determined
by the achieved level of human development
and must be universal (Rogova, 2006, p. 13).

The human right to life is an inalienable
right of an individual, which ensures his natural
existence and is protected by international and
national legal acts (Sloma, 2012, p.78). It belongs
to all citizens, regardless of belonging to the cit-
izenship of Ukraine from the moment of birth
and regardless of the right and legal capacity.

Under the human right to life is understood
the total subjective right, which implies provid-
ed for the individual by the rules of objective
law measure of possible behavior to use life as a
social good in order to maintain their biological
existence and self-development of the individu-
al by his own factual and legal actions, including
requirements to other subjects of law, except the
state, and also the absolute obligation provided
by the state and society concerning preserva-
tion, protection and maintenance of a worthy
life (Kuzmenko, 2014, p.30).

In Ukraine, the right to life is also enshrined
in the Central Committee, which placed man at
the center of any legal system, defining human
life as self-worth. Article 281 of the CCU fixes
among the first personal non-property rights
the right to life. Such a legal characteristic pre-
supposes, firstly, the realization and real pro-
vision of human rights as an individual in the
conditions of normal life, and not only in viola-
tion of these values. Secondly, in order to give
stability to public relations and to fulfill their
main purpose, new methods and means of legal
influence are needed. These factors determine
the relevance and significance of the issues un-
der consideration, and necessitate its compre-
hensive analysis.

However, having identified a number of
higher social benefits, the legislator bypassed
the issue of their differentiation. In our opin-
ion, it would still be appropriate to recognize at
the legislative level that among all the existing
non-material goods available, human life is the
fundamental component that is at the top of all
social priorities, and human life should occupy a
decisive position among other social values. Af-
ter all, if a person loses his life, all other benefits
and corresponding rights that arise in relation
to them, lose their meaning.
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Despite the role and place that the legislator
assigns to human life, another omission, in our
opinion, is that there is no official interpretation
of life as a personal intangible asset that would
promote a common understanding and applica-
tion of the rules of law governing or protecting
legal relations, related to it.

The Civil Code of Ukraine assumes that the
right to life should be considered as a broader,
broader category, which necessitates a revision
of a number of legal concepts and requires the
development of new approaches to legal regula-
tion in this area at the present stage.

Human life is a physical, mental, spiritual
and biosocial state of human existence that aris-
es from conception and continues to exist until
the biological death of a person recognized by
the competent health authorities. However,
the right to life arises from birth (Buletsa, 2006,
p-35).

It should be noted that, the Human Rights
Act 1998 sets out the fundamental rights and
freedoms that everyone in the UK is entitled to.
It incorporates the rights set out in the Europe-
an Convention on Human Rights (ECHR) into do-
mestic British law. The Human Rights Act came
into force in the UK in October 2000. Everyone’s
right to life shall be protected by law. This right
is one of the most important of the Convention
since without the right to life it is impossible
to enjoy the other rights. Noone shall be con-
demned to death penalty or executed. The aboli-
tion of death penalty is consecrated by Article 1
of Protocol No. 6.

The right to life is regulated in article 2
from the Convention, according to which , The
right to life of any person is protected by law.
Death cannot be caused with intention, except
the death penalty given by the court of law when
the crime in sanctioned with this penalty by
law”. Analyzing in detail the cases where there
is no violation of the right to life, in the line 2 of
the same article, the Convention provides that
»death is not considered to be caused by the vio-
lation of this article in case it results from force
proven to be absolutely necessary: a) in order to
ensure the protection of any person against ille-
gal violence (self-defence); b) in order to make
a legal arrest or to prevent the escape of a per-
son lawfully detained; c) in order to suppress,
according to the law, a riot or an insurrection”

(Coman, Maftei & Negrut, 2012, p.241). Accord-
ing to this regulation, it results that the right to
life is “intangible”. By adopting the Protocol 6
of the European Convention of Human Rights,
the European Council gave a special attention
to death penalty, stating the rule according to
which “nobody can be convicted to such a pen-
alty, nor executes”, excepting the cases when, at
national level is provided the death penalty for
exceptional situations (crimes of war or of im-
minent danger of war). The Protocol 13 of the
same convention, signed at 3 May 2002, solves
this problem in a radical way by determining
the member states of the Europe Council to elim-
inate the death penalty in any circumstances,
eliminating any derogation from this rule. The
jurisprudence of the European Court of Human
Rights was a fundamental element in the re-
search of the content regarding the right to life,
confronting with cases where there was asked
to identify the limits of the right to life in cases
of euthanasia, and regarding the right to life of
the fetus. In the jurisprudence of the Court there
are various cases regarding the protection of the
right to life including cases regarding euthana-
sia, the right to life of the fetus, and situations
where there was asked for the conviction of the
states for breaking the right to life by the lack
of investigations in cases of missing or suspect
death (Selejan-Gutan & Rusu, 2006, p. 136).

For example, in Hungary, Slovakia and the
Czech Republic, the right to life arises from the
moment of conception, provided that the child
is born alive, and is also a basic personal inal-
ienable right. In addition, everyone’s life is good
not only for them. It is one of the highest social
values for Ukrainian society, as emphasized in
Article 3 of the Constitution of Ukraine, and for
the world, as follows from a number of interna-
tional conventions, and society’s attitude to the
life of each individual is the best indicator of its
cultural and spiritual development.

Thus, in most European countries, the un-
born child has the right to life. In Ukraine - just
born. This means that an 8-month-old fetus that
has all the characteristics of a human, but does
not have the right to life.

4. Protection of the right to life
Everyone’s right to life is defined as an inal-
ienable right and universally recognized by the
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international community. This means that such
a right cannot be separated from the holder ei-
ther voluntarily, compulsorily, permanently or
temporarily. An individual cannot be deprived
of the right to life. However, this wording in Ar-
ticle 281 of the Civil Code of Ukraine does not
quite correspond to the provisions of the Con-
stitution of Ukraine, which declares that no one
can be arbitrarily deprived of life (Article 27 of
the Constitution of Ukraine). At the same time,
the state cannot guarantee that all people will
live forever, because it depends on the state
of health and on the person himself (suicide)
(Rabinovich & Havronyuk, 2004, p.260). It also
means that no one can be deprived of life with-
out a proper legal basis. But the death penalty is
not the only legal way to restrict the right to life
of individuals. Such methods, for example, can
also include the necessary defense (Article 1169
of the Civil Code of Ukraine). In this regard, the
constitutional provision on the prohibition of
arbitrary deprivation of life seems more precise
(Stefanchuk, 2003, p.89).

According to Article 2 of the EC (European
Convention on Human Rights), deprivation of life
is not considered a violation of the right to life,
when it is a consequence of the inevitable need
to use force: a) to protect anyone from unlawful
violence; b) in the event of a lawful arrest or in
the prevention of the escape of a person lawfully
in custody; ¢) during acts committed lawfully in
order to suppress a riot or insurrection.

The limits of the realization of the human
right to life are also established by giving a per-
son the right to protection of his own life from
unlawful encroachments through the use of
opportunities provided by the institutions of
extreme necessity and necessary defense. The
Constitution of Ukraine stipulates that no one
shall be subjected to torture or to cruel, inhu-
man or degrading treatment or punishment. To
ensure the correct and uniform application of
the law in cases of crimes against life and health,
aresolution of the Plenum of the Supreme Court
of Ukraine was adopted, which provides in de-
tail the conditions for liability for crimes against
life and health. This provision is confirmed by
the Hungarian directive on the protection of life
and health, which emphasizes that encroach-
ment on human life is the most serious crime,
ie encroachment on human life is prohibited by

law. As already mentioned, the right to life is an
inalienable human right, ie neither the state nor
society can violate this right, and its protection
is the duty of the state. Violation of these rights
causes an individual to a state where he can,
without sparing his life, challenge society and
the state, defending their inalienable rights and
freedoms (Danilov, 2002, p.62).

What concerns the US and the UK both al-
ready having implemented individual human
rights sanctions, the EU is about to enact its own
human rights sanctions regime: The European
Commission and the EU High Representative
for Foreign Affairs, Josep Borrell, have recent-
ly presented a proposal for the introduction of
EU human rights sanctions. This follows an an-
nouncement by the President of the European
Commission, Ursula von der Leyen, in her Sep-
tember 2020 State of the Union Address on the
Commission’s attention to bring forward such
EU human rights sanctions framework.

The EU’s move towards human rights
sanctions comes after the UK adopted a simi-
lar sanctions regime this summer and increas-
ing pressure by different stakeholders on the
implementation of EU human rights sanctions.
The idea for a global human rights sanctions
programme originates form the US Magnitsky
Act which was adopted in response to the kill-
ing of Russian whistleblower Sergei Magnitsky
in 2009.

The global regime of EU sanctions for hu-
man rights violations - namely the name of the
European version of the American «Magnitsky
Act», will not be tied to specific names or coun-
tries, but will impose sanctions on individu-
als and institutions involved in serious human
rights violations all over the world. It must be
adopted unanimously 7.12.2020. Sanctions can
be applied to both state and non-state actors,
people and organizations. Therefore, the range
of individuals and legal entities that will be
able to fall under the new restrictive measures
is very wide. Sanctions can be applied for hu-
man rights violations where they would not be
committed in the world. While the draft is not
available for the public yet, it is expected to in-
clude the imposition of asset freezes and travel
bans on individuals / entities responsible for se-
rious human rights violations, including geno-
cide, torture, crimes against humanity, slavery,
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human trafficking, extrajudicial killings, sexual
violence. Other than with the current economic
|/ cyber / chemical weapons sanctions, the pro-
posal would provide the European Commission
with oversight functions on the implementation
of travel bans. The set of sanctions instruments
is normal: it is a ban on travel to the European
Union and the freezing of financial assets (Sanc-
tions And Human Rights, 2020).

Gabriel Toggenburg said that there are at
least three reasons why it is important the EU
Charter protects the right to life (Toggenburg,
2020): Firstly, the scope of EU legislation is ex-
panding. Back in 2000 when the Charter was
proclaimed, questions of ‘life and death’ were
beyond the EU’s scope. This has changed as the
European Arrest Warrant or the fight against
terrorism show. Or take the example of FRON-
TEX and the protection of the EU’s external bor-
der, not to mention the Common Foreign and Se-
curity Policy of the EU and possible EU military
missions in third countries: all contexts where
the EU could run the risk of violating the right to
life. Secondly, the right to life goes beyond dras-
tic scenarios. It is present and relevant also in
more daily contexts. The right to life might for
instance pop up in the context of public health
and the question of what sort of claims can be
made in advertisements for medicinal products.
Or even in the context of environment given
that the EU rules on, for instance, air quality can
be seen as putting ,,in concrete terms the Union’s
obligations to provide protection following from
the fundamental right to life“. Thirdly, the EU
has been propagating the abolition of the death
penalty vis-a-vis third countries for many years
and continues to do so. In fact, the global trend is
positive. 142 countries, representing three quar-
ters of the UN member states, have stopped us-
ing the death penalty. In 2018, executions were
carried out in 20 countries, “representing a his-
toric low of 10% of the countries of the world”.
Committing internally to the prohibition of the
death penalty increases the EU’s legitimacy
when fighting the death penalty externally.

This does not provide for the additional
right to die to be conferred, unlike the Universal
Declaration of Human Rights, the ICCPR or the
Bill of Rights Act because it explicitly states the
situations that do not contravene the order that
“No one shall be deprived of his life intentional-

ly”. That the right to life implies a right to choose
to not continue living may still be inferred how-
ever, as was argued in Pretty v United Kingdom:
“...the Article recognises that it is for the indi-
vidual to choose whether or not to live and so
protects the individual’s right to self-determina-
tion in relation to issues of life and death. Thus a
person may refuse lifesaving or life-prolonging
medical treatment, and may lawfully choose to
commit suicide. The Article acknowledges that
right of the individual. While most people want
to live, some want to die, and the Article protects
both rights. The right to die is not the antithesis
of the right to life but the corollary of it, and the
State has a positive obligation to protect both.”6
This argument was rejected by the European
Court of Human Rights, concluding that the
right to life is unconcerned with what a person
chooses to do with their life: “Article 2 cannot,
without a distortion of language, be interpreted
as conferring the diametrically opposite right,
namely a right to die; nor can it create a right
to self-determination in the sense of conferring
on an individual the entitlement to choose death
rather than life.” Arguing that the right to life
also grants a right to death may be unfounded,
but there is compelling reason to support an ad-
ditional right to choose whether to live or die.
It seems that the right to life is not inconsistent
with a right to die, but is not sufficient to protect
assisted suicide alone (Holford, 2012, p.25).

The Court has held that no right to die,
whether at the hands of a third person or with
the assistance of a public authority, can be de-
rived from Article 2 of the Convention. It under-
lined that the consistent emphasis in all the cases
before it has been the obligation of the State to
protect life (Pretty v. the United Kingdom, § 39).

In the case of Vo v. France, where the ap-
plicant had to undergo a therapeutic abortion
as a result of medical negligence, the Court
considered it unnecessary to examine whether
the abrupt end to the applicant’s pregnancy fell
within the scope of Article 2, seeing that, even as-
suming that that provision was applicable, there
was no failure on the part of the respondent
State to comply with the requirements relating
to the preservation of life in the public-health
sphere (§ 85; see also for a similar approach
Mehmet Sentiirk and Bekir Sentirk v. Turkey, §
109) (Guide, 2020, p.17).
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The problem of protection of the right to
life in Ukraine remains relevant, and therefore
there is a European mechanism for the protec-
tion of such a right, which provides an oppor-
tunity for a person whose right has been violat-
ed to obtain fair satisfaction. In order to obtain
justice from the European Court, it is proposed
to understand with arguments: whether the fact
of violation of the right to life was true, wheth-
er the restriction of the right met the three-part
test, whether the state took measures to prevent
or eliminate the violation and whether there are
real grounds, evidence, etc.) to bring the state to
justice (Shevchenko, 2018, p.306).

The protection of the right to life occurs
under any circumstances, to any person, regard-
less of race, nationality, religion, sexual orienta-
tion in any way, provided that no harm is done
to other living beings, regardless of place of resi-
dence, status, sanctions for violation the right to
life applies under all conditions.

The right to life today is not an inalienable
human right, because in the context of Covid 19
pandemic there is a constant restriction and vio-
lation of the right to human life, the right to un-
confined movement. A person is deprived of the
right to personal, physical development due to the
lockdown introduced by most of the states. The
current situation in the world leads to the conclu-
sion that the violation of the right to life occurs
for unexpected reasons, for all people with no-ex-
pection in omnipresent places. States are unable
to protect people from the coronavirus that is
spreading around the world and thus violate hu-
man rights to life by restricting a person’s ability
to move, make new contacts, generate business
income, and communicate with each other.

5. Conclusions

The constitutions of the world provide for
the right to life, happiness, and well-being, and
respect for these rights must be instilled in chil-
dren from an early age. Despite the role and
place that the legislator assigns to human life,
another omission is that there is no official in-
terpretation of life as a personal intangible asset
that would promote a common understanding
and application of the rules of law governing or
protecting legal relations related to with him.

What states need to do is to develop a clear,
adaptive mechanism of actions, in order to pro-

tect the citizens without violating their right
to life. This mechanism needs to be constantly
revised and improved according to the newest
scientifically proven data. Also, this can include
pre-pandemic preparations of the medical care
system on a larger scale, on smaller - access to
free testing with quick results on a daily basis.

The protection of the right to life occurs un-
der any circumstances, to any person, regardless
of race, nationality, religion, in any way, provid-
ed that no harm is done to other living beings,
regardless of place of residence, status, ie sanc-
tions for violation the right to life applies under
all conditions. The opportunity to freely exercise
the right to life needs to remain protected.
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Pesiome

Mema uiei cmammi - sug4yumu NOHSIMMS XUMMS Ma KoHcmumyuiliHe npaso Ha }umms, suzHa4umu ix cym-
Hicmb, 83AEM0O38930K UUX NOHAMb, pO3KpUMU ix ocobaugocmi, a makox 0ocgid €sponelicbkoz2o cydy 3 npas OUHU
wodo ix 3axucmy.

B koHmekcmi po3kpumms npedmema 00CniOmeHHs 019 00CI2HEHHS Memu HayKos8o20 00CNiOxeHHs ma 3abe3ne-
YeHHs1 N08HOMU, 06EKMUBHOCMI, HAIIHOCMI Ma NePeKoHAUBOCMI pe3yabmamie asmop 8UKOPUCMAs KOMNJIEKC 3a20/1b-
HUX Ma cneyiansHUx Memoois, xapakmepHux 0415 pudu4Hoi Hayku. 30kpema, 3a 00NoM020t0 icmopuyHo20 Memody byso
8UBYEHO NOXOOMEHHS ma 0082ull ICMOPUYHUL WSX pO38UMKY UUX npas 0OUHU. 3a 00NOMO20K0 CUCMEMHO-CMPYK-
mypHo20 Memody C(OpMyIbOBAHO 3a2abHY CMPYKMYpy 00CNIOMEHHS, a 0ianekmuyHo20 - NPOaHANI308aHO NONOMEHHS
3aKoHodascmea ma cy0080i npakmuku wo0o ocobnusocmeli npasa Ha xumms. 3a 0NOMO20I0 NOPIBHSIbHO-NPABO-
8020 MemoQy 6y/10 NPOAHANI308aHO 3GKOHOOABCMBO 3apybiMHUX KPAiH, W0 a0 MOXUIUBICMb 8UKOpUCMO8y8amu ix
nosumusHuli 00cgi0 3 MOYKU 30py 3axXucmy npasa Ha Xumms JOUHU.

Y uiti cmammi po3kpusaromscs Haykosi nioxodu 00CiOHUKIB w000 BU3HAYEHHS CYMHOCMI XUmms, npasa Ha
Humms, CMepmi, 8UsSIBNIEHHS ix 0cobusocmeli ma po3Mey8aHHs MiX HUMU. Y cmammi npoaHanizo8aHo cnocobu 3a-
Xucmy npaea Ha xummsi. 3HaYyHa 4acmuHa pobomu NpuCesyeHa aHali3y Npago3acmocosyoi npakmuku €sponelicbko2o
cydy 3 npas AOUHU SK 302a70M, MAkK i Q0UiIbHOCMI ICHYBAHHS NEBHUX Kpumepiie 06MexeHHs npasa Ha ¥umms.

Ha niocmasi docniomeHHs 3p0baeHO BUCHOBOK, WO HUmms ma npaso Ha Xumms € nodibHUMU NOHAMMSMU.
Cmeepdxcyemscs, Wo 0OMeXeHHs Npasa Ha Xumms Yyepe3 NaHOeMito MOXUIUBI y pasi nidmeepOMeHHs 3aX80PHBAHHS.
Y scix iHwux sunadkax depxasa nosuHHa 3abezneqyumu ginbHUll docmyn 00 mecmysaHHs Ha KOPOHABIPYc, y pasi Heaa-
MUBHO20 MeCmy MOXUIUBICMb Bi/IbHO Peanizysamu npaso Ha xumms. Bid3Hayaemocs, w0 3HA4YHA KinbKicme 3apybix-
HUX KpaiH nepe06a4ae npaso Ha Xumms 8 KOHCMUMYUisix, ane € KpaiHu, de npaso Ha Wacms yu gisu4He 61a20n0ny44s
p038UBAEMbCS. 3020/1bHOBIOOMO, WO KOMEH MAE NPABOo HA WACMS, SKE y KOXMHO20 Pi3HE, MOMy CMBOPEHHS MEXAHI3MY
3a6e3neyeHHss ma 00MpUMAHHSA NPasa Ha Xumms JexUms Ha 0epxasi ma Mo0UHi.

KniouoBi cnoBa: xumms, npago Ha xumms, ntoduHa, KoHcmumyuis, €aponelicekuli cyo, 3axucm.
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Abstract

The purpose of the article is theoretical-legal research of the constitutional right to
entrepreneurial activity in order to clarify its essence, subject and object composition, to
identify the peculiarities of implementation and guarantees of this right.

Methods. To achieve the research goal, dialectical, formal-legal, comparative-legal, sys-
tem-structural, logical-semantic and other methods of scientific cognition have been used.

Results. The essence and content of the constitutional right to entrepreneurial activity
have been analysed. The content of this right is defined as the totality of an entrepreneur’s
powers that are necessary for his/her achieving a specific goal - certain economic and so-
cial results and obtaining profit.

The subject composition of the constitutional right to entrepreneurial activity has been
examined. The shortcomings of establishing this right in Section II of the Constitution of
Ukraine have been identified. The expediency of further development of the constitutional
provision on subjects of the right to entrepreneurial activity in the framework of the Com-
mercial Code of Ukraine has been emphasized.

The concept and attributes of entrepreneurship as an object of the right to entrepre-
neurial activity have been elucidated.

New ways of developing the institution of entrepreneurship and means of effectively
ensuring the exercise of the constitutional right to entrepreneurial activity have been pro-
posed.

The role of guarantees of the constitutional right to entrepreneurial activity has been
studied to ensure its effective enforcement.

Conclusion. The introduction of amendments to the Constitution of Ukraine regarding
the right to entrepreneurial activity is proved to be unreasonable. In order to ensure the
stability of the legal status of an entrepreneur, instead of updating the constitutional regu-
lations, it has been proposed to improve practical guarantees, methods and mechanisms of
implementing the right to entrepreneurial activity within the framework of the Commer-
cial Code of Ukraine.

The significance of the Constitutional Court of Ukraine has been substantiated for en-
suring the understanding of the content and peculiarities of the implementation of the con-
stitutional right to entrepreneurial activity and further development of legislative regula-
tion in accordance with the constitutional principles.

The main factors that hinder the development of entrepreneurship in Ukraine in the
current conditions have been singled out as follows:

- the infringement by state and local authorities of the guarantees of the constitutional
right to entrepreneurial activity enshrined in the Constitution of Ukraine and legislation;

- excessive administrative pressure on business entities;
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- poor economic incentives for the effective development of the entrepreneurial insti-

tution;

- insufficient attention to the issues of preparing for entrepreneurial activities in edu-

cational institutions.

The necessity to conduct further scientific research in the direction of minimizing the
harmful impact of these factors on the development of entrepreneurship in Ukraine has

been substantiated.

Key words: Constitution of Ukraine, entrepreneur, entrepreneurship, legal form of
organization, Constitutional Court of Ukraine, Commercial Code of Ukraine.

1. Introduction

Problem statement. Among the rights of in-
dividuals defined by the Constitution of Ukraine,
the right to entrepreneurial activity has a spe-
cial place since entrepreneurship is the funda-
mental basis and driving force of the economy,
as well as one of the factors of socio-economic
progress of society.

However, the absence of a long-term strat-
egy for the economic development in Ukraine
impels the “turbo mode” of law-making, and in
its turn increases the economic and legal uncer-
tainty for business.

To become a nation of entrepreneurs,
Ukrainians need to change two things: their
attitude to the Constitution of Ukraine and to
entrepreneurship. The Ukrainian Constitution
should be perceived as a dynamic system of val-
ues, principles and norms having supreme legal
force and due to this, citizens can change the de-
velopment of any public or private institution,
including entrepreneurship in the right direc-
tion (Kampo, 2020).

Under these conditions, the understanding
of the constitutional human right to entrepre-
neurial activity acquires relevance.

Degree of problem development. To a great-
er or lesser extent, the issues of the constitution-
al human right to entrepreneurial activity have
been studied by many representatives of legal
science, including O. V. Bezukh, Yu. M. Bysaha,
0. V. Bihnyak, D. V. Zadykhaylo, V. M. Kampo, L.
0. Nikitenko, S. V. Riznyk, M. V. Savchyn, Yu. M.
Todyka, N. H. Shuklina etc.

The available research findings of the men-
tioned and other scholars will form an impor-
tant basis for our research. Herewith, it should
be noted that the previously published works do

not always take into account the latest changes
in legislation as well as new realities of social
and economic development of the state. The
issues of the constitutional right to entrepre-
neurial activity in the works of the aforemen-
tioned researchers were considered mainly in
a fragmented manner. Theoretical elaborations
on the issues of defining the essence of the con-
stitutional right to entrepreneurial activity, its
content, subjective and objective composition,
implementation remain insufficient, which sig-
nificantly affects the efficiency of its use in prac-
tice. In this regard, the scientific analysis of the
constitutional right to entrepreneurial activity
receives particular attention.

According to Article 42 of the Constitution
of Ukraine, everyone shall have the right to en-
trepreneurial activity that is not prohibited by
law (The Constitution of Ukraine, 1996).

The establishment of the right of a person
and a citizen to entrepreneurial activity (in par-
ticular private entrepreneurial activity) in the
Constitution of Ukraine of 1996 has historical in-
stitutional significance for the Ukrainian legisla-
tion and public life, despite the fact that the right
to entrepreneurial activity has long acquired a
mandatory element of the block of economic
rights and freedoms of a person in the world
experience of constitutional law-making and in-
ternational legal practice of establishing human
rights standards (Tatsii at al. 2011, p. 308).

The right to entrepreneurial activity be-
longs to a group of economic rights in the Fun-
damental Law of Ukraine, including the right to
utilise the natural objects of the people’s right of
property (Art. 13), the right to private property
(Art. 42). In the group of economic rights and
freedoms, the right to entrepreneurial activity
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occupies an independent position and as part of
this system has its own characteristics, subject
and object composition.

Establishing the right to entrepreneurial
activity in the Fundamental Law of Ukraine, the
legislator does not provide its definition. There
is no legal definition in other normative and le-
gal acts. The legislator’s approach is inconsistent
with the principle of legal certainty as a constit-
uent principle of the rule of law guaranteed by
Part 1 Article 8 of the Constitution of Ukraine.

The scholars’ opinions differ regarding the
necessity to clarify the constitutional and legal
norm concerning the right to entrepreneurial
activity and other norms of the Constitution of
Ukraine. Some researchers emphasize the need
to disclose the concept and content of the right
to entrepreneurial activity in the Fundamental
Law, while others consider it unreasonable to
constantly review constitutional provisions.

In this regard, V. Kampo rightly notes that
Ukrainian politicians and scholars, due to the
traditional formal-dogmatic understanding of
the Constitution of Ukraine, are often eager to
constantly change it instead of ensuring the
formation of new precedents and practices
based on it (through the Constitutional Court of
Ukraine, the ordinary courts). Due to the dom-
ination of this type of legal understanding, the
role of the Fundamental Law of the state is actu-
ally reduced to an ordinary legislative act which
has lost its constitutional functions (Kampo,
2020).

Legal literature considers the right to en-
trepreneurial activity as a basic economic right
and a legitimate form of freedom in economic
relations (Ishchuk, 2014, c. 35).

C. V. Reznik defines the constitutional right
to entrepreneurial activity as the right of a per-
son and a citizen approved by the Constitution
of Ukraine to direct or indirect, independent,
initiative, systematic, own-risk activities aimed
at achieving economic and social results and
generating profit (Riznyk, 2008, p. 5-6). The dis-
advantage of the above-mentioned definition is
the limitation of the subject composition of the
constitutional law under consideration, since
a significant number of business entities — eco-
nomic organizations - are left without attention.

A more successful definition is suggested
by 0.V. Bihnyak. The scholar defines the right to

entrepreneurial activity as the right to pursue
independent, initiative, innovative, professional
and systematic activity with the aim of achiev-
ing economic and social results and generating
profit under conditions of risk, observing the
rights and legitimate interests of other individu-
als, and the responsibility for the results of such
activity of its subjects (Bihnyak, 2007, p. 3).

The content of the mentioned right is not
disclosed in Article 42 and other constitutional
and legal norms as well. It seems reasonable to
disclose the content of the constitutional right to
entrepreneurial activity through its constituent
elements, the unity and interrelation of which
manifest the analyzed right.

The content of the constitutional right to
entrepreneurial activity may be defined as a
complex of entrepreneurial authorities that are
necessary for an entrepreneur to achieve a cer-
tain goal - certain economic and social results
and obtaining profit.

The right to entrepreneurial activity is
characterized by the following scope of author-
ities: the right to action, the right to claim, the
right to utilise. Each of these authorities may be
disclosed based on the analysis of the current
legislation.

The right to action includes an entrepre-
neur’s ability to: independently produce and
sell products, perform work or provide services;
choose types of entrepreneurial activity, sup-
pliers and consumers of products; freely hire
employees to perform external economic activ-
ity independently; set prices for manufactured
products, performed work and provided servic-
es in accordance with the law.

The right to claim extends to the entrepre-
neur’s ability to claim: compensation for losses
incurred by him/her as a result of violation of
his/her property rights by citizens or legal enti-
ties, state authorities or local self-government
bodies; commission by authorized bodies of ac-
tions stipulated by law (for example, state reg-
istration, issuance of a license); abstain from
commission by authorized bodies of actions
prohibited by law (for example, inducement by
state bodies to boycott or discriminate against
an entrepreneur, dissemination of misleading
information, etc.).

The right to utilise includes the possibility
for the entrepreneur to use material, technical,
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financial, labour, information, natural and oth-
er resources for entrepreneurial activity.

2. Subjects of the constitutional right

to entrepreneurial activity

It is essential from both theoretical and
practical perspectives to elucidate precisely the
subject of the constitutional right to entrepre-
neurial activity. The issue of the subject compo-
sition of the holders of the constitutional right
to entrepreneurial activity has been a focus of
lengthy scholarly discussions.

Nowadays, the legal basis for the ability of
each individual to implement an entrepreneur-
ial initiative is a body of normative and legal
acts regulating various organizational and legal
forms of entrepreneurial activity (Nikitenko,
2013, p. 120).

By using the term “each” in the Fundamen-
tal Law, the state grants this right to all individ-
uals, regardless of whether they have Ukrainian
citizenship.

Herewith, as D.V. Zadykhaylo rightly notes,
the fixation of the right for entrepreneurial ac-
tivity only in Section II of the Constitution of
Ukraine “Rights, Freedoms and Duties of a Per-
son and a Citizen” extremely restricts the sphere
of its regulation, limiting its effect only to sub-
jects — physical entities. Therefore, entrepre-
neurs — legal entities and entrepreneurship as
an institution of market economic relations are
virtually excluded from the direct constitutional
and legal support under this approach. It should
be added that according to the provisions of
Article 13 of the Constitution of Ukraine, “the
State ensures the protection of the rights of all
subjects of the right of property and economic
management”, but at the same time the right to
entrepreneurial activity of some subjects is en-
shrined at the level of constitutional and legal
regulation, and another category of subjects is
left to the current legislation, which in itself cre-
ates unequal opportunities for legal protection
(Tatsii, at al. 2011, p. 313).

Further development of the constitution-
al provision on the subjects of entrepreneurial
right finds its manifestation in the norms of the
Economic (hereinafter — the EC of Ukraine) (Eco-
nomic Code of Ukraine, 2003) and the Civil (here-
inafter — the CC of Ukraine) Codes of Ukraine
(Civil Code of Ukraine, 2003). This approach of

the legislator is stipulated by the fact that the
Constitution of Ukraine as the main source of
the national legal system is also the basis of the
current legislation; it provides an opportunity
to regulate certain social relations at the level
of laws that concretize the provisions enshrined
in the Fundamental Law of Ukraine (paragraph
1, subparagraph 3.1, item 3 of the motivational
part of the Constitutional Court of Ukraine Res-
olution dated 12 February 2002 No. 3-rp / 2002)
(Constitutional Court of Ukraine, 2002).

Thus, Article 45 of the Economic Code of
Ukraine stipulates that entrepreneurship in
Ukraine shall be conducted in any organization-
al forms, envisaged by the law, at entrepreneur’s
discretion. The answer to the question concern-
ing the legal form of organization is found in
the Decree of the State Committee of Ukraine
for Technical Regulation and Consumer Policy
dated May 28, 2004 Ne 97, according to the provi-
sions of which it is defined as a form of econom-
ic (in particular, entrepreneurial) activity with
the appropriate legal basis, which determines
the nature of relations between the founders
(participants), the mode of property liability for
the obligations of the enterprise (organization),
the procedure for creation, reorganization, lig-
uidation, management, distribution of received
income, possible sources of financing of activi-
ty etc (Order on approval of national standards
of Ukraine, state classifiers of Ukraine, national
changes to interstate standards, amending the
Order of the State Committee for Standardiza-
tion of Ukraine dated March 31, 2004 No. 59 and
the abolition of regulatory document, 2004).

The academic literature offers various ap-
proaches to the definition of legal form of en-
trepreneurship, in particular, this concept is
considered as a complex of certain attributes
or legal parameters, a set of legal rules, types of
relations, a totality of methods for production
organization. It appears that the most complete
description of the legal form of management
can be presented in its consideration as a cer-
tain legal model. Considering the philosophical
and theoretical-legal provisions concerning the
model and based on the definition of the le-
gal model as an ideal image reproduced in the
norms of law, represents a complete system of
legal features and characteristics of a physical
object or phenomenon, the legal form of organ-
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ization acts as a legal model. Proceeding from
this, N. H. Avetisyan suggested defining the legal
and organizational form of entrepreneurship as
a legal model of economic activity, the contents
of which comprise interrelated organizational
and property elements (Avetysian, 2019, c. 7).

Specific organizational-legal forms of man-
agement in which the entrepreneurial activity
may be carried out, are disclosed in the provi-
sions of the Economic Code of Ukraine.

The entrepreneur chooses the organization-
al form at his/her discretion. The basic organi-
zational-legal forms of management include:
enterprises, economic societies, cooperatives,
associations of enterprises, physical person-en-
trepreneur etc. Enshrining the entrepreneur’s
right to choose the legal form of organization
as the general principle, the legislator in some
cases establishes restrictions associated with the
need to adopt additional measures to protect the
interests of participants in the economic activity
(Bobkova at al., 2008).

3. The object of the constitutional
right to entrepreneurial activity
The object of Article 42 of the Constitution
of Ukraine is entrepreneurial activity. The legal
definition of “entrepreneurial activity”, or rath-
er its synonym “entrepreneurship” is provided
in Article 42 of the Economic Code of Ukraine.
Entrepreneurship, to be understood as a

separate, initiative, systematic, own-risk eco-
nomic activity, carried out by business entities
(entrepreneurs) with the purpose of achieving
economic and social results, and generating
profit.

The analysis of the presented normative
definition enables distinguishing normative fea-
tures of entrepreneurial activity.

The first feature of entrepreneurial activity
is the entrepreneur’s independence, which ac-
companies this activity. An entrepreneur must
organize his/her entrepreneurial activity inde-
pendently of other individuals.

The legal literature classifies the inde-
pendence of business entities into proprietary
and economic ones. Proprietary independence
is the presence of certain property of subjects,
which forms the economic basis of their activi-
ty (Laptev, 1997, p.19). Economic independence
entails the ability to make independent deci-

sions in the course of entrepreneurial activity.
The scope of this independence is also related
to the form of ownership on the basis of which
the business entity operates. Thus, private en-
trepreneurs enjoy greater independence in
comparison with state enterprises (Lyamceva,
2000, p.62-63). At the same time, independence
as an underlying feature of entrepreneurial ac-
tivity should not be understood in a simplified
manner. There is no absolute freedom of man-
ufacturers in the economics. The entrepreneur
is absolutely free in the sense that there is no
authority over him/her, which determines what
he/she should do or produce and to what extent.
However, he/she is not able to dissociate them-
selves from the tough market conditions and
impose their own conditions. Therefore, it is
possible to consider independence only to some
extent (Kashanina, 1999, p.75).

An inseparable feature of entrepreneurial
activity is initiative.

In connection with the constitutional en-
shrinement of the right to entrepreneurial ac-
tivity, an individual has a real opportunity to en-
sure a decent life. However, under the market
economy conditions, the well-being of an entre-
preneur is largely determined by how socially
active he/she will be, showing initiative in the
sphere of entrepreneurship.

Entrepreneur’s initiative as a feature of
entrepreneurship may be characterized as en-
trepreneurial attitude, the ability to undertake
independent active measures. Only by display-
ing initiative in the process of entrepreneurial
activity the entrepreneur is able to achieve the
intended results, ensure competitiveness in the
market of products, works or services.

A proactive life position, creativity in the
process of conducting business activities, devel-
opment of skills to generate original and new
approaches to decision making as a result form
the entrepreneur’s specific type of entrepre-
neurial thinking.

The next feature of entrepreneurial activity
is consistency.

Consistency in the legal literature is asso-
ciated with the idea of regularity, repeatability
of any actions (Popov, 1997, p.5). At the same
time, when defining consistency as a feature of
entrepreneurial activity, it is impossible to pro-
ceed only from the time criterion of continuous
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performance of a certain activity, but also from
other circumstances (Suchoza, 1998, p.116).
The prevailing view is that the main feature
of consistency is a certain maintenance of the
professional level of this activity, which has the
character of vocation and is tied to long-term
ownership of entrepreneurship and compliance
with certain material and qualification condi-
tions for this type of activity. Therefore, speak-
ing of consistency, it is not necessarily a matter
of continuous and long-term activity.

Thus, the entrepreneurial activity may be
exercised seasonally (e.g., sugar production ac-
tivity), at certain events (e.g., fairs, exhibitions,
sports events) or with certain breaks (e.g., the
entrepreneur will go for an internship for two
months and will continue his/her activity upon
return). However, in any case, entrepreneurial
activity is not considered to be a non-recurring
activity, performed in exceptional cases.

The next conceptual feature of entrepre-
neurial activity is risk-taking.

Risk constantly accompanies entrepreneur-
ship and forms a special way of thinking and
behavior, the psychology of the entrepreneur.
Entrepreneurial risk is considered in the aca-
demic literature as possible adverse property
consequences of the enterprise’s activity, not
caused by any missed opportunities on its part.
An entrepreneur is responsible for the results of
entrepreneurial activity by his/her property. But
not only property. There may be additional loss-
es affecting his/her status on the labor and cap-
ital markets, including competitiveness, profes-
sional reputation, psychological assessment, etc
(Kashanina, 1999, p.76; Siryi & Farenyk, 2000,
p-69-76).

One of the main features is the achieve-
ment of economic and social results and profit
generation, which are regarded as the purpose
of conducting entrepreneurial activity. Profit is
a product of a specific human resource — entre-
preneurial skills. Accordingly, the profit earned
by an entrepreneur can essentially be regarded
as a payment for labor in business management.
This work is not easy and includes, firstly, the
manifestation of an initiative to unite material
and human factors for the production of goods
and services, secondly, the adoption of extraor-
dinary decisions on business management, la-
bor organization, and thirdly, the introduction

of innovations by producing a new type of prod-
uct or a radical change in the production pro-
cess. All this provides the grounds for regarding
economic commercial activity as a professional
activity aimed at generating profit. However,
profit only for the sake of maximum possible
profit is the purpose of entrepreneurial activity
only in conditions of an underdeveloped market.
Therefore, when considering profit generation
as the main motive for entrepreneurial activi-
ty, it is necessary to highlight the achievement
of social effect and certain economic and social
results as one of its directions. The principle of
personal economic interest is in close unity with
the purpose of entrepreneurship — gaining prof-
it. Personal gain is a leading factor in entrepre-
neurship. In the conditions of commodity man-
ufacture the subject of management, pursuing
his/her own interests, at the same time works
for the society (Kashanina, 1999, p.75).

At the same time, it is necessary for Ukrain-
ians to understand entrepreneurial activity as
the main source of material wealth of the coun-
try, and therefore it should be treated as a pub-
lic value, which deserves respect and support,
except for cases when this activity is illegal and
is detrimental to the interests of people and so-
ciety. The state should comprehensively develop
the entrepreneurial activities of citizens in or-
der to increase the prosperity of the country and
to ensure their welfare (Kampo, 2020).

In other words, there should be a unity of
two goals in entrepreneurial activity, whereby
the first goal is not to generate profit, but rather
to create a product capable of meeting the eco-
nomic and social needs of society, and only on
this basis to obtain profit.

The mentioned normative feature of entre-
preneurial activity corresponds with such fea-
ture as a socially responsible character. Taking
into account the social orientation of the econ-
omy proclaimed in the Constitution of Ukraine
(Article 13) and the Economic Code of Ukraine,
entrepreneurial activity is characterized by so-
cial responsibility. Social responsibility is under-
stood as public responsibility, i.e. the expecta-
tion that entrepreneurs should act in the public
interest and contribute to resolving public and
social issues (Harahonych & Bysaha, 2005, p. 76).

A feature that is not enshrined in the leg-
islation, but is essential, has recently acquired
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special significance. It is the professional nature
of conducting entrepreneurial activity.

The entrepreneur’s professionalism in-
volves: conducting these activities by people
who have certain qualifications or information
necessary for the adoption and implementation
of decisions. At the same time, in one case the
availability of professional training is consid-
ered as a necessary condition for carrying out
activities (e.g., medical, banking, audit), oth-
erwise there is no need for a certain entrepre-
neur’s professional level, but he/she must have
the information necessary for conducting en-
trepreneurial commercial activities; conducting
commercial activities according to certain rules
and methods, which are most often stipulated
in the form of the rules for providing services,
trade, performance of work or customary busi-
ness practices; compliance of the activity results
with certain requirements that have a regulato-
ry nature, such as certification and standardiza-
tion of goods, works and services; accountability
of activity to the state bodies authorized to per-
form socially necessary functions in the inter-
ests of consumers, persons engaged in the pro-
cess of production, entrepreneurs themselves,
society as a whole; availability of state guaran-
tees of activity (Harahonych, 2007, p. 259).

Summing up the consideration of the fea-
tures of entrepreneurial activity, it should be
noted that when considering any activity to
be recognized as an entrepreneurial one, one
should bear in mind that none of the features
analyzed above can be absolutized. Only their
totality allows considering a certain activity as
an entrepreneurial one.

4. Implementation of the

constitutional right to entrepreneurial

activity

The right to entrepreneurial activity, as
well as any other right, is exercised through le-
gally significant actions of empowered entities
— owners of this right, but the choice of meth-
ods and conditions for the exercise of the right
depends not only on the subject but also on the
specific content of the right, which is stipulated
by the state (Nikitenko, 2011, p. 559).

The legislator’s mission is to guarantee the
implementation of certain rights and freedoms
in the Constitution of Ukraine, having enshrined

them. However, the implementation of the con-
stitutional right to entrepreneurial activity is
characterized by certain features, which are de-
termined both by the legal nature of entrepre-
neurship and its socio-economic component.

The implementation of the constitutional
right to entrepreneurial activity consists in the
exercise of powers (capabilities) by the author-
ized person, which are covered by the content
of such right.

At the same time, whereas the implemen-
tation of certain constitutional rights (to life, to
personal inviolability, to confidentiality of cor-
respondence, etc.), does not require a person’s
entering any legal relations, the right to entre-
preneurial activity may be implemented only by
entering into specific legal relations.

It should also be remembered that the ex-
istence of a constitutional right to entrepreneur-
ial activity does not depend on the exercise or
non-realization of this right by a person. This
constitutional right shall not disappear also in
case of making an entry in the Unified State Reg-
ister on the termination of entrepreneurial ac-
tivity. The preservation of constitutional rights
and freedoms, including the right to entrepre-
neurial activity, is intended to ensure the stabil-
ity of its legal status.

The legislator, enshrining the right to en-
trepreneurial activity for each individual in the
Constitution of Ukraine, also establishes appro-
priate conditions, the so-called obligations with
the observance of which the said right may be
exercised.

For instance, in accordance with Art. 50 of
the Civil Code of Ukraine, a natural person with
full legal capability shall have the right to the
entrepreneurial activity not prohibited by the
law. The restriction of a natural person’s right to
the entrepreneurial activity shall be established
by the Constitution of Ukraine and the law.

In its turn, in accordance with Part 6 of Art.
128 of the Economic Code of Ukraine, a citizen-en-
trepreneur is obliged: to obtain the license for
performing certain types of economic activity in
cases and according to the procedure established
by the law; to inform state registration authorities
of a change of address indicated in the registra-
tion documents, subject of activity, other essential
terms of his/her entrepreneurial activity subject
to specification in the registration documents; to

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

33



Section 1. Current issues of constitutional and legal status of human and citizen

comply with rights and lawful interests of con-
sumers, secure proper quality of products (works,
services) manufactured by him/her, observe the
rules of mandatory product certification estab-
lished by the law; not to allow unfair competition,
other violations of antimonopoly and competi-
tion legislation; to keep records of the results of
entrepreneurial activity in compliance with leg-
islative requirements; to provide to tax authori-
ties in timely manner income statements, other
required documents for charging taxes and other
obligatory payments; pay taxes and other obliga-
tory payments in keeping with the procedure and
in sizes established by the law.

In addition to stipulating in the legislation
the conditions under which the constitutional
right to entrepreneurial activity is exercised,
the very individual should be ready for such re-
alization. Unfortunately, it must be stated that
despite the 24-year period of the constitutional
enshrinement of the right to entrepreneurial
activity, the level of citizens’ preparation for the
professional implementation of entrepreneur-
ship in Ukraine remains extremely low.

In such conditions, in addition to the active
participation of the entrepreneur’s personality
in the implementation of the right to entrepre-
neurial activity, it is necessary to have a pur-
poseful state influence on the sphere of entre-
preneurship through the formation of legal and
economic conditions that provide an opportuni-
ty for such activity.

Previously, I. M. Plotnikova noted that to
ensure the effective implementation of the right
to entrepreneurial activity, it is necessary to
create a relationship in which the state is not a
passive observer, indifferent to the actual situa-
tion of citizens who have entered the free mar-
ket and are engaged in entrepreneurship. The
issue at stake should not be state interference
in economic processes (since there is a large
number of claims related to unreasonable ad-
ministrative pressure in entrepreneurship in
general, and in small businesses in particular),
but rather state assistance in the development
of entrepreneurship and market relations, the
optimal normative regulation of entrepreneurs’
rights, their provision and protection (Plotniko-
va, 2002, c. 11).

As practice demonstrates, the modern
system of formation and planning of entrepre-

neurship development in Ukraine does not meet
public needs. The matter here is not only the
need to reduce administrative pressure on en-
trepreneurs, although it is important. This sys-
tem provides very few economic incentives for
the effective development of the institution of
entrepreneurship and many administrative and
bureaucratic levers of influencing it.

Given such difficult conditions, it is neces-
sary to search for new ways to develop the in-
stitution of entrepreneurship, rather than solve
purely economic problems. One of the least in-
volved areas in its development is education,
which has significant potential for the forma-
tion of a young entrepreneurial class. The basis
for the formation of this class exists already in
secondary schools as well as in higher educa-
tion institutions. As it is well-known, the right to
engage in entrepreneurial activity is a natural
human right, which is also enshrined in the leg-
islature and means not only starting a private
business at one’s own risk, but also includes, in
particular, the right to public educational ser-
vices on the fundamentals of entrepreneurship,
as well as access to other human rights, which
are essential or relevant to entrepreneurship.
Entrepreneurship and IT technologies should
be taught to students starting from the first
grade to the last one in the secondary school.
Why shouldn’t the Ukrainian secondary school
attempt to do this? The IT sector could help to
provide personnel for training students in the
basics of IT technologies, and the government
could provide textbooks etc. It will be necessary
to involve banks, financial and other institu-
tions and organizations in the implementation
of school entrepreneurship programs. Special
attention should be paid to the formation of an
entrepreneurial class in higher education insti-
tutions. In order to bring the entrepreneurial
spirit to these institutions, the lectures on fun-
damentals of entrepreneurship should be de-
livered at all non-economic specialties without
exception (Kampo, 2020).

Reducing excessive interference of author-
ities in the entrepreneurs’ activity together with
active participation of the education system in
the formation of a young entrepreneurial class
could give a powerful impetus to the develop-
ment of entrepreneurship and attraction of sig-
nificant strata of the population into this sphere.
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5. Guarantees of the constitutional
right to entrepreneurial activity

The indications on legal possibilities of a
human being are necessary in the constitutional
text not only for informing citizens about the ex-
istence of such rights, but also for granting such
rights the force of being generally mandatory
for the state prescriptions, reveals the circle of
possible requirements of a person to the state as
to the subject obliged to guarantee their realiza-
tion in life (Afanaseva at al., 2017, p. 125).

Separate guarantees of the constitutional
right to entrepreneurial activity are stipulated
in the Constitution of Ukraine, which envisages
that:

- the legal principles and guarantees of en-
trepreneurship are determined exclusively by
the laws of Ukraine (p. 8, part 1, Art. 92);

- constitutional human and citizens’ rights
and freedoms shall not be restricted, except in
cases envisaged by the Constitution of Ukraine
(part 1, Art. 64).

- all people are free and equal in their digni-
ty and rights (Art. 21);

- constitutional rights and freedoms are
guaranteed and shall not be abolished (part 2,
Art. 22);

- the content and scope of existing rights
and freedoms shall not be diminished in the
adoption of new laws or in the amendment of
laws that are in force (part 3, Art. 22);

- citizens have equal constitutional rights
and freedoms and are equal before the law.
There shall be no privileges or restrictions
based on race, colour of skin, political, religious
and other beliefs, sex, ethnic and social origin,
property status, place of residence, linguistic or
other characteristics (Art. 24).

An important role in ensuring the imple-
mentation of the right to entrepreneurial activ-
ity is assigned to the legal positions of the Con-
stitutional Court of Ukraine, among which the
following should be specifically emphasized:

- the constitutional principle of a state gov-
erned by the rule of law stipulates that it must
refrain from restricting the universally recog-
nized rights and freedoms of a human being and
a citizen, and also envisages the establishment
of the rule of law, which must guarantee each in-
dividual the assertion and enforcement of rights

and freedoms. The constitutional principles of
equality and fairness require certainty, clarity
and unambiguity of legal norm, since otherwise
cannot ensure its uniform application, does not
exclude unlimited interpretation of law enforce-
ment practice and inevitably leads to arbitrari-
ness (para. 1 p. 5.3, para. 1 and para. 2 p. 5.4 part
5 of the motivational part of the Constitutional
Court of Ukraine Resolution dated 22 Septem-
ber 2005 No. 5-rp / 2005) (Constitutional Court of
Ukraine, 2005);

- the imposition of restrictions on human
and civil rights and freedoms is permissible only
if such restriction is commensurate (proportion-
ate) and socially necessary (para. 6 p. 3.3 part
3 of the motivational part of the Constitutional
Court of Ukraine Resolution dated October 19,
2009 Ne 26-rp / 2009) (Constitutional Court of
Ukraine, 2009);

- one of the elements of the rule of law is
the principle of legal certainty, which states
that restrictions on fundamental human and
civil rights and the implementation of such re-
strictions in practice are only permissible if the
predictability of the legal norms established by
such restrictions is ensured. In other words, the
restriction of any right should be based on the
criteria that will allow a person to separate the
lawful from the unlawful behavior, to foresee
the legal consequences of his or her behavior
(para. 3 p. 3.1 part 3 of the motivational part of
the Constitutional Court of Ukraine Resolution
dated October 29, 2010 Ne 17-rp/2010) (Constitu-
tional Court of Ukraine, 2010);

- restrictions on the exercise of constitu-
tional rights and freedoms shall not be arbitrary
and unfair, they shall be established exclusively
by the Constitution and laws of Ukraine, to pur-
sue a legitimate goal, to be conditioned by the
public need to achieve this goal, proportional
and justified, in case of limitation of a constitu-
tional right or freedom, a legislator is obliged to
introduce such legal regulation that shall enable
the optimal achievement of a legitimate goal
with minimal interference with the realization
of that right or freedom and shall not violate
the essence of such right (para. 3 p. 2.1 part 2
of the motivational part of the Constitutional
Court of Ukraine Resolution dated June 1, 2016
Ne 2-rp/2016) (Constitutional Court of Ukraine,
2016).
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Provisions on guarantees of the constitu-
tional right to entrepreneurial activity are gain-
ing considerable development in the industry
legislation, first of all in the economic sphere,
which is rapidly developing nowadays.

Thus, general guarantees of entrepreneurs’
rights are defined by Art. 47 of the Economic
Code of Ukraine, which stipulates that the state
shall guarantee to all entrepreneurs irrespective
of their organizational forms of entrepreneuri-
al activity, equal rights and opportunities for
attraction and use of material and technical, fi-
nancial, labor, informational, natural and other
resources; the inviolability of property and en-
sure protection of property rights of the entre-
preneur; losses suffered by the entrepreneur in
the result of violation by individuals or legal en-
tities, state authorities or local governments of
his/her property rights, shall be reimbursed to
the entrepreneur pursuant to the present Code
and other laws etc.

In addition, the Economic Code of Ukraine
envisages that restrictions to carrying out entre-
preneurial activity, as well as the list of types of
activities, wherein entrepreneurship is banned
shall be established by the Constitution of
Ukraine and the law (p. 4 Art. 12).

The issue of guaranteeing the right to en-
trepreneurial activity in Ukraine is particularly
acute in connection with the establishment and
implementation of restrictions as part of pre-
venting the spread of COVID-19.

The establishment and implementation of
restrictions on fundamental human rights in a
democratic, social, legal state and civil society
within the framework of preventing the spread
of COVID-19 must meet the criteria of legitima-
cy (compliance of the content and procedure of
restrictive measures with the Constitution and
laws of Ukraine, international human rights
standards), feasibility (real antiepidemic goals),
proportionality (prevalence of the interests of
national health protection over the rights of
a particular person) and time limits (enforce-
ment for the minimum required period of time).
Balancing the interests of national health with
respect for civil and political human rights re-
quires the establishment of additional effective
guarantees for their realization in the context of
the COVID-19 pandemic and the measures intro-
duced to prevent its spread (Zozulia, 2020, p. 16).

6. Conclusions

It appears unreasonable and premature
to discuss amendments to the Constitution of
Ukraine regarding the right to entrepreneurial
activity in the present conditions. In fact, the leg-
islative methods of developing legal support for
the implementation of the constitutional right to
entrepreneurial activity in Ukraine have not yet
exhausted their potential. To ensure the stability
of the legal status of the entrepreneur instead of
updating the constitutional regulations should
improve the practical guarantees, methods and
mechanisms for the implementation of the right
to entrepreneurial activity within the Economic
Code of Ukraine. The recodification of Ukrain-
ian legislation could contribute to the effective
exercise of entrepreneurial authorities.

An important role in ensuring understand-
ing of the content and peculiarities of imple-
menting the constitutional right to entrepre-
neurial activity and further development of
legislative regulation in accordance with consti-
tutional principles should be performed by the
Constitutional Court of Ukraine.

The main factors that hinder the develop-
ment of entrepreneurship in Ukraine in the cur-
rent circumstances are the following:

- violation by state and local authorities of
the guarantees of the constitutional right to en-
trepreneurial activity stipulated in the Constitu-
tion of Ukraine and the laws;

- excessive administrative pressure on busi-
ness entities;

- low level of economic incentives for effec-
tive development of the institution of entrepre-
neurship;

- insufficient attention to the issues of train-
ing in educational institutions for engaging in
entrepreneurial activity.

Further scientific research should be per-
formed in the direction of minimizing the harm-
ful impact of these factors on the development
of national entrepreneurship.
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AHoTauia

Mema cmammi. Teopemuko-npasose 00Cai0MeHHS KOHCMUMYyUiliH020 Npasa Ha nidNPUEMHULbLKY 0isIbHICMb 015

35cy8aHHs 1020 cymHOCMI, CyOEKMH020 ma 06€EKmMH020 cknady, suseneHHs ocobaugocmell peanizauii ma eapaHmidi

makoeo npaea.

Memoou. Ins 0ocsizHeHHS Memu Q0CIOMEHHS BUKOPUCMAHI dianekmuyHull, @opManeHo-0pudUYHUL, NOPiBHSTb-

HO-npasosuli, CUCMeMHO-CmMpyKmypHuUl, 102iKo-CeMaHmMuyHuUli ma iHwi Memodu HayKo8o2o Ni3HAHHS.

Pezynemamu. [IpoaHanizo8aHo cymHicms ma 3mMicm KOHCMUMYyUitiHo20 npasa Ha nidNpUEMHUUbLKY QisIbHICMb.

3Micm mako2o npasa 8U3HAYeHO SK CYKynHicme npasomMoyHocmeli nionpuemus, ki oMy HeobxiOHi 0151 00Cs2HEeHHS

BU3HAYEHOI HUM Memu — NeBHUX eKOHOMIYHUX i COUiansHUX pe3ynsmamie ma 00epHaHHs npubymky.

LocnioneHo cybekmHull cKnad KOHCMUMYyUitiHo20 Nnpasa Ha NiONPUEMHUULKY OisibHICMb. BuseneHi Hedoniku

gikcauii makoeo npasa y po3dini Il Koncmumyuii Ykpainu. HazonoweHo Ha 0oyinsHocmi nodansuwio2o po3sumeky KOH-

CmumyuiliHo20 nonoxeHHs wo00 cybekmie npasa Ha nionpuUEMHUUMEO y pamkax [ocnodapcekoeo Kodekcy YkpaiHu.

39c08aH0 NOHIMMS MA 03HAKU NiIONPUEMHUUMBA SIK 06€KMAa npasa Ha nidNPUEMHUUbLKY QiS/IbHICMe.

3anponoHo8aHi HO8I WSXU po38UMKY IHCMUMymy nidnpueMHUYMea ma 3acobu epekmusHo20 3abe3nedeHHs

peanizauii KOHCMUMyuiiHo2o Npasa Ha NiONPUEMHULbKY Qi/IbHICMb.
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LocnioneHo posne eapaHmili KOHCmumyuitiHo2o Npasa Ha NiGNPUEMHUUbLKY OiS/IbHICMb 0715 3a6e3neYeHHs epek-
MmuBHoI (io2o peanizauii.

BucHosku. ObrpyHmosaHo HedouinsHicms 8HeceHHs 3MiH 00 KoHcmumyuii YkpaiHu w0do npasa Ha nionpuem-
HUUbKY QisibHicmb. 3anponoHOBaHo 04151 3abe3neqeHHs cmabinbHOCMI NPasoso2o cmamycy nidnpueMySs 3amicms OHO8-
JIEHHS KOHCMUMyuiliHoi peanamermauii 600CKOHAIIO8GMU NPAKMUYHI 2apaHmii, cnocobu i MexaHiamu peanizayii npasa
Ha nidnpueMHUUbKy 0isinbHicme y pamkax ocnodapcbkoeo kodekcy YkpaiHu.

Apaymenmosaro saxuiusicme KoHcmumyuiliHozo Cydy YkpaiHu 0ns 3a6e3neqeHHs po3yMiHHS 3Micmy ma 0cobu-
socmeli peanizayii KOHCmumyuyiliHo20 Npasa Ha NiONPUEMHUUbKY Qisi/IbHICMb | N00ANBLWO20 PO3BUMKY 3AKOHOOABY020
pe2ys8aHHs 8i0N08ioHO 00 KOHCMUMYUIUHUX NpuHyunie.

BudineHo 20108Hi YUHHUKU, SIKi 3a8a}a0mMb po38UMKY NiONPUEMHULUMBA 8 YKpaiHi 8 Cy4acHuUx ymosax, a came:

- NOPYWEHHS 0p2aHamMu 0epIKasHoI 810U Ma Miclego20 camospsiOy8arHHs 2apaHmili KOHcmumyuiliHo2o npasa Ha
nionpueMHuybKy disnbHicms, 3aknadeHux 8 KoHcmumyuii Ykpainu i 3akoHax;

- HAOMipHuli admiHicmpamuesHull Muck Ha cybekmie 20CN0OAPHOBAHHS;

- HU3bKUU pi8EHb EKOHOMIYHUX CMUMYAI8 071 egeKmu8H020 po38UMKy iHCmumymy nionpueMHuymea;

- HedocmamHs y8aza 00 NUMAHs Nid20moeku y 3aknadax ocgimu 0o 3aliHamms nidNPUEMHULbLKOI QisbHICMIO.

06rpyHmMosaHo HeobxioHicme 30ilicHeHHa N0OANbLUIUX HAYKOBUX 00CAIMEHb Y HANPAMKY MiHIMI3ayii WKidnugo2o
8NnJ1U8Y 3G3HAYEHUX YUHHUKI8 HA pO38UMOK NiONPUEMHULUMBA 8 YKPaiHi.

KniouoBi cnoBa: KoHcmumyuis Ykpainu, nidnpuemeus, nidnpueMHUYmMa8o, opearisauiliHo npagoga ¢opma, KoH-

cmumyuitiHuli Cyd Ykpainu, locnodapcbkuli Kodekc YKpaiHu.
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Summary

In the science regarding Constitutional Law, the issue for restriction of intellectual
property rights provokes lively discussions. When registration of trademarks, there in-
creasingly raises a number of theoretical and practical questions: can the state “destroy”
the legitimate expectations of the subjects of intellectual property rights by adopting cer-
tain legislative acts in order to fulfill its international obligations? Is the decision to apply
the provisions of a bilateral agreement to the application for trademark registration, which
came into force after the subject was filed into trademark application process, considered
as interference into the peaceful use of property? Does the constitutional and legal mech-
anism for regulating public relations in the field of intellectual property on “expectativa
juridica” issue the need to be improved?

The purpose of this article is to identify the conditions under which the applicant who
has applied for registration of a trademark has the right to claim in respect of which he has
a “justified expectation” of its implementation, as well as to identify conditions that allow
national law or there is insufficient evidence in the settled case-law practice of National
Courts to state that an applicant who has applied for registration of a trademark has a
“justified expectation” protected by the provisions of the Article 1 of Protocol No. 1 to the
Convention. Research methods is the general methods of scientific cognitivism as well as
concerning those used in legal science: methods of analysis and synthesis, formal logic,
comparative law etc.

In order to benefit from the protection of Article 1 of Protocol No. 1 to the Convention,
an applicant who has applied for registration of a trademark must be entitled to claim in
respect of which he may affirm that he had at least a “justified expectation” for its imple-
mentation. The grounds for concluding that such a “justified expectation” is as follows:
the availability of grounds for such a requirement within national law and the consistent
practice of National Courts, which shows that the applicant does have sufficient grounds
to obtain this very justified expectation. 2. The mentioned reasons allow to affirm about
the lack of reasonable grounds within national law or in the settled case-law practice of
National Courts that are to state that an applicant who has applied for registration of a
trademark has “justified expectation” protected by provisions of the Article 1 of Protocol
No. 1 to the Convention: 1) the applicant company had a right that is subject to a certain
condition, which was terminated retroactively due to non-compliance with this condition,
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namely that it did not violate rights of the third parties; 2) there is a dispute/disputes about
the registration of a trademark, which being taken into the Court processing in different
countries; 3) the applicable rule of national law is sufficiently accessible, accurate and pre-
dictable; 4) the criteria for trademark registration are unclear, there are doubts about their
proper interpretation, as well as the difficulties associated with the need to analyze various
international instruments.

Violation of the Article 1 of Protocol 1 is a retrospective interference by the legislator.
The current legislation of Ukraine in the field of intellectual property on “expectativa juridi-
ca” issues when filing an application for trademark registration, as well as on state interfer-
ence regarding the “justified expectation” of the applicant companies needs to be improved
in the light of the case-law practice of the European Court of Human Rights.

Key words: constitutional right to own, use and dispose the results of intellectual and
creative activity; intellectual property rights; justified expectation; restriction of intellectu-
al property rights; the right of private property; the registration of a trademark; expectativa
juridica; international obligation; the constitutional and legal mechanism for regulating

public relations in the field of intellectual property; the balance of interests.

1. Introduction

Technological development has multiplied
and diversified some directions for establish-
ment, manufacture and use of epy final produc-
tion result. When registration of trademarks,
there increasingly raises a number of theoretical
and practical questions: can the state “destroy”
the legitimate expectations of the subjects of
intellectual property rights by adopting certain
legislative acts in order to fulfill its international
obligations? Is the decision to apply the provi-
sions of a bhilateral agreement to the application
for trademark registration, which came into
force after the subject was filed into trademark
application process, considered as interference
into the peaceful use of property? Does the con-
stitutional and legal mechanism for regulating
public relations in the field of intellectual prop-
erty on “expectativa juridica” issue the need to
be improved?

In the science regarding Constitutional Law,
the issue for restriction of intellectual property
rights provokes lively discussions. These discus-
sions deepened the research of scientists like N.
Blazhivska and O. Chepis. Thus, N. Blazhivska
considers restrictions on intellectual property
rights as an example of the collision of intellectu-
al property rights with the right for information.
The scholar concludes in her study that “intel-
lectual property rights, being not absolute, may
be subject to restriction in cases of conflict with
other subjective rights”, which is considered de-

batable, because such a conflict is not to be con-
dition for restricting intellectual property rights,
as evidenced by the practice of the European
Court on Human Rights (Smith Klein and French
Laboratories Ltd. vs. the Netherlands (Ne12633 /
87, October 4, 1990, Anheuser-Bush Inc. v. Por-
tugal, etc.)). She also concludes that “mostly of-
ten, intellectual property rights conflict with the
right for information is due to their legal nature,
object and content. At the same time, the restric-
tions on intellectual property rights provided by
current legislation should be interpreted broad-
ly in cases where it is necessary to ensure the
balance with the right for information”.

It is clear that the right for intellectual
property and the right for information are not
in conflict, because the right for information
is a structural element of intellectual property
rights. Accordingly, it should be about the rela-
tionship between these rights and the guaran-
tee of their realization, but neither about the
existence of conflicts between them, and more-
over nor about the conflict between them as
the grounds for restricting property rights. O.
Chepis in his research study considers the bal-
ance of interests of the subjects of intellectual
property rights through the prism of principles
on proportionality and justice. The scientist
concludes that “compliance with the balance of
interests of intellectual property rights subjects
is ensured by giving them equal opportunities
to realize these interests”. It is clear that such
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opportunities already follow up from the prin-
ciple of equality. At the same time, there are no
comprehensive scientific studies for conditions,
under which the applicant who applied for the
registration of a trademark, which is being the
right to claim for “justified expectation”, i. e. to
exercise this very right.

The above-mentioned indicates the rele-
vance of the chosen topic for this scientific ar-
ticle, its theoretical demand and practical con-
ditionality.

The purpose of this article is to identify the
conditions under which the applicant who has
applied for registration of a trademark has the
right to claim in respect of which he has a “justi-
fied expectation” of its implementation, as well
as to identify conditions that allow national law
or there is insufficient evidence in the settled
case-law practice of National Courts to state that
an applicant who has applied for registration of
a trademark has a “justified expectation” pro-
tected by the provisions of the Article 1 of Proto-
col No. 1 to the Convention.

2. Provisions of Article 41 of

the Constitution of Ukraine and

provisions of Article 1 of the First

Protocol to the Convention for the

Protection of Human Rights and

Fundamental Freedoms of 1950

The Constitution of Ukraine stipulates that
the state provides protection of the rights of all
subjects of property rights that are equal before
the Law (Part 4 of Article 13); everyone has the
right to own, use and dispose their property, the
results of their intellectual, creative activities; the
right of private property is acquired in the man-
ner prescribed by law; no one may be unlawfully
deprived of property; the right of private proper-
ty is inviolable (Part 1. 2. 4 Article 41).

The Constitutional Court of Ukraine noted
that the legal essence of Article 13 and Article 41
of the Constitution of Ukraine is to declare equal
opportunities for possession, use and disposal of
property and state guarantees to ensure the pro-
tection of these rights (paragraph 13 of subpara-
graph 3.1 of paragraph 3 of the motivating part
of the Decision dated 12, February, 2002 Ne 3-rp
/ 2002); the legal status of various forms of own-
ership subjects of law is based on common con-
stitutional principles; however, the legal status of

each of them has features that characterize sub-
ject of property rights as they are; the state en-
sures the protection of the rights for all subjects
of property both in what is common to them and
in its features in accordance with the laws that
apply to them (the third paragraph of subpara-
graph 3.3 of paragraph 3 of the reasoning part of
the Decision of 10, June, 2003 Ne 11-rp / 2003).

Provisions of Article 41 of the Constitu-
tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950 (hereinaf-
ter — the First Protocol), under which every nat-
ural or legal person is entitled to the peaceful
enjoyment of his possessions; no one shall be
deprived of his possessions except in the public
interest and subject to the conditions provided
for by law and by the general principles of inter-
national law.

3. Article 1 of Protocol No. 1 to

the Convention can be applied to
intellectual property in general and to
incorporated trademark. But can it be
applied to the trademark application?

The judges of the European Court of Hu-
man Rights, L. Kaflish and I. Cabral Barretto,
rightly point out in their personal opinions that
in order to answer this question, it is necessary
to decide whether the person presenting the
trademark for registration being the “proper-
ty” within the meaning of Article 1 Protocol Ne
1 to the Convention. In order to benefit from
the protection of Article 1 of Protocol No. 1 to
the Convention, the applicant must be entitled
to a claim in respect of which he may affirm
that he had at least a “justified expectation” of
its implementation. This expectation must be
more concrete than just hope, and it should be
based on the provision of law or legal act, such
as the Court decision. “The Decision of the Eu-
ropean Court of Human Rights as for the case
Kopecki vs. Slovakia contains the following le-
gal position: “in those cases where the nature of
the claim presupposes pecuniary interest, it can
be considered as “property” only when there is
sufficient grounds in national law for that claim,
for example, when there is a well-established
practice of National Courts confirming it”.
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In a personal opinion as for the case of
Anheuser-Busch Inc. v. Portugal the Judges of
the European Court of Human Rights E. Steiner
and H. Gadjiev rightly emphasize that the Euro-
pean Court of Human Rights “refuses to recog-
nize as “property” the right for claiming, that is
subject to a certain condition, which has ceased
as a result of non-fulfillment of this condition. It
should be noted that not every trademark appli-
cation ends with its registration and that many
applications are likely never to lead to the reg-
istration of the respective trademarks. In other
words, it is quite clear that filing an applica-
tion for trademark registration is the right that
is subject to a certain condition; this condition
should satisfy the terms of registration.”

Thus, the mere existence of the applicant’s
right for trademark incorporation, subject to a
certain condition which was terminated retro-
actively due to non-compliance with that condi-
tion, and it was not sufficient enough to establish
that the applicant who applied for trademark
registration was entitled to claim to which he
might affirm that he had at least a “justified ex-
pectation” of its implementation.

Judges of the European Court of Human
Rights E. Steiner and H. Gadjiev also draw at-
tention to the fact that when “Anheuser-Bush”
applied for trademark registration, it was aware
that “Budejowicki Budvar” would probably ob-
ject to this application, even without intrusion
into the case of a latter factor like the 1986 Agree-
ment between Portugal and Czechoslovakia. At
the time of filing the trademark application in
1981, the applicant company and “Budejowicki
Budvar” were already in dispute all around the
world over the right to use the Budweiser trade-
mark. With those circumstances, there could be
convincingly argued that the claimant’s right to
claim was far from being property in respect of
which it could be affirmed that it had a “justified
expectation” of the claim.

Thus, the existence of a trademark registra-
tion dispute, which is pending before the courts
of different countries, is the foundation for the
assertion that the applicant has no “justified ex-
pectation”.

The requirements of Article 1 of Protocol
No. 1 to the Convention are not infringed, if the
applicable rule of national law is sufficiently
accessible, accurate and predictable. In particu-

lar, with regard to the registration of a trade-
mark in the case, the Portuguese legislation
provided for a certain period of three months
during which any third party could raise objec-
tions to the registration of the trademark. Thus,
the national legislation was clear, precise and
reasonable.

Also judges of the European Court of Hu-
man Rights E. Steiner and H. Gadjiev emphasize
that in the case “...” the trademark registration
criteria referred to by Anheuser-Bush were, on
the contrary, unclear. Doubts about the prop-
er interpretation of the trademark registration
criteria and the complexity of the need to ana-
lyze various international instruments at issue
meant that it was never known for sure wheth-
er the trademark application filed by Anheus-
er-Bush would be granted.

According to the Article 9 of the Constitu-
tion of Ukraine, valid international treaties, the
binding nature of which has been approved by
the Verkhovna Rada of Ukraine (the Parliament
of Ukraine) are the part of national legislation
of Ukraine. At the same time, even when fulfill-
ing its international obligations, the state cannot
“destroy” the justified expectation by adopting
certain legislative acts. Within the Decision on
the case of “Anheuser-Busch Inc. v. Portugal” the
European Court of Human Rights stated that as
towhether the decision to apply provisions of the
bilateral agreement to the application for trade-
mark registration submitted before its entry into
force was an interference with the peaceful use
of property; the Court noted that the main com-
plaint the applicant concerned was the way the
National Courts had interpreted and applied the
domestic law. In that connection, the Court reit-
erated that its jurisdiction to verify that national
law had been correctly interpreted and applied
was limited and that its functions were not to
replace by National Courts, but to ensure that
the decisions of those Courts were not based on
arbitrariness or not were otherwise clearly un-
founded, especially when, as it is here, the case
concerned complex issues of Interpretation of
National Law. The case of the applicant compa-
ny differed from those in which the Court found
retrospective interference by the legislature,
like, for instance, in this case where the ques-
tion of whether the legislation had been applied
retrospectively was questionable within itself,
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whereas in earlier cases the application of the
reverse force of law was undoubtful and quite
intentional. The only valid registration existing
at that time when bilateral agreement entered
into force was the appellation of origin of the
registered trademark named after some Czech
company, and although this registration was
subsequently revoked, the Court could not ex-
amine the consequences of such a revocation on
the right of priority assigned to the trademark.
In the absence of any arbitrariness or manifest
unfoundedness, the Court cannot call into ques-
tion the Supreme Court’s conclusions or its in-
terpretation of the bilateral agreement. Possess-
ing two contradictory arguments before them,
private parties concerning the right to use the
name of company, the Supreme Court made its
decision on the basis of materials which it con-
sidered appropriate and sufficient to resolve the
dispute, after hearings on the arguments of the
parties concerned. Thus, the Supreme Court’s
decision did not interfere within the applicant
company’s right to peaceful possession of its

property.

4. Results

Provisions of Article 41 of the Constitu-
tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the
Convention for the Protection of Human Rights
and Fundamental Freedoms of 1950. Article 1 of
Protocol No. 1 to the Convention can be applied
to intellectual property in general and to incor-
porated trademark. The mere existence of the
applicant’s right for trademark incorporation,
subject to a certain condition which was termi-
nated retroactively due to non-compliance with
that condition, and it was not sufficient enough
to establish that the applicant who applied for
trademark registration was entitled to claim to
which he might affirm that he had atleast a “jus-
tified expectation” of its implementation. The
existence of a trademark registration dispute,
which is pending before the courts of different
countries, is the foundation for the assertion
that the applicant has no “justified expectation”.
In the absence of any arbitrariness or manifest
unfoundedness, the European Court of Human
Rights cannot call into question the Supreme
Court’s conclusions or its interpretation of the
bilateral agreement.

5. Conclusions

1. In order to benefit from the protection of
Article 1 of Protocol No. 1 to the Convention, an
applicant who has applied for registration of a
trademark must be entitled to claim in respect
of which he may affirm that he had at least a
“justified expectation” for its implementation.
The grounds for concluding that such a “justi-
fied expectation” is as follows: the availability
of grounds for such a requirement within na-
tional law and the consistent practice of Nation-
al Courts, which shows that the applicant does
have sufficient grounds to obtain this very justi-
fied expectation.

2. The mentioned reasons allow to affirm
about the lack of reasonable grounds within
national law or in the settled case-law practice
of National Courts that are to state that an ap-
plicant who has applied for registration of a
trademark has “justified expectation” protect-
ed by provisions of the Article 1 of Protocol No.
1 to the Convention: 1) the applicant company
had a right that is subject to a certain condi-
tion, which was terminated retroactively due
to non-compliance with this condition, namely
that it did not violate rights of the third parties;
2) there is a dispute/disputes about the regis-
tration of a trademark, which being taken into
the Court processing in different countries; 3)
the applicable rule of national law is sufficient-
ly accessible, accurate and predictable; 4) the
criteria for trademark registration are unclear,
there are doubts about their proper interpreta-
tion, as well as the difficulties associated with
the need to analyze various international in-
struments.

3. Violation of the Article 1 of Protocol 1 is a
retrospective interference by the legislator.

4. The current legislation of Ukraine in the
field of intellectual property on “expectativa
juridica” issues when filing an application for
trademark registration, as well as on state inter-
ference regarding the “justified expectation” of
the applicant companies needs to be improved
in the light of the case-law practice of the Euro-
pean Court of Human Rights.
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B Hayui koHcmumyuiliHo20 npasa xaeasi OUCKYCii BUKNUKAE NUMAHHS 0OMeXeHHS Npas iHmenekmyansHoi enac-
Hocmi. [Tpu peecmpauii mopeosux 3HaKie 8ce yacmiwie NoCmMae psd NUMAHbL MeopemuYHo20 Ma NPAKMUYHO20 XAPaK-
mepy: Yu Moxe 0epmasa Ha BUKOHAHHS 835MUX HA cebe MiXHAPOOHUX 3000853aHb «3HULLUMU» 8UNPABOTHE OYiKYBAHHS
cy6’ekmie npasa iHmMenekmMyaabHoi 81ACHOCMI WASXOM NPUliHAMMS NEBHUX 3aKOHO0asyuUx akmig? Yu € empyyaHHsm
Yy MUpHEe KOpUCMYB8AHHS MALIHOM pilleHHS NPo 3aCMOCy8aHHs 00 3asi8U NPO PEECMPAUito Mop2080i MAPKU NOSIOMKEHb
080CMOPOHHBOI y200U, IKa HABYna YUHHOCMI Nicas NOOAHHS Cy6EKMOM 3as8U NPo peecmpauito mop2osoi Mapku? Yu
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nompebye 8600CKOHANEHHS 8 YKpaiHi KOHCMUMYUiliHO-Npasosuli MEXAHI3M pe2yto8aHHS CYCNiNbHUX 8IOHOCUH y cgepi
iHmenekmyansHoi enacHocmi ujodo numaxs «expectativa juridica»?

Mema cmammi - susisumu yMo8u, 3a Hasi8HOCMI SIKUX y 3GI8HUKA, KUl 100a8 3a518Ky HO PEECMPAuito mopaoeo-
20 3HAKY, € Npaso 8uMo2u W,000 SIKO20 Y Hb020 € «8UNPAsOaHe OYiKy8aHHS» (1020 30iliCHEHHS, Ma 8uS8UMU yMO8U, Ki
00380/1510Mb CMBEPOHYB8AMU, U0 8 HAUIOHA/LHOMY 3GKOH00ascmeai abo 8 ycmaneHili Npakmuuyi HayioHaabHUx cyodie
gidcymHi docmamHi nidcmasu, wo 003801510Mb CMBEPOHY8AMU, WO Y 3aS8HUKA, IKUL N0dag 3as8y HA peecmpauito
MoBapHOo20 3HAKY, € «8UNPABAAHE 0YiKy8AHHS», U0 3HAX00UMbLCS Nid 0XOPOHOK nonoxeHs cmammi 1 [lpomokony N©
1 00 KoHseHuii. Memodonozi4Ho 0CHOB0I NposedeH020 OCTIOMEHHS € 3a2abHI MA cneuianbHi Memodu Haykoso2o
Ni3HAaHHS (popmaneHo-n02i4HUL MEMOO, NOPIBHATLHO-NPABOBUL, CMPYKMYpPHO-A102i4HUL).

BcmaHoeneHo, wio 0ng moao, wob ckopucmamucs 3axucmom cmammi 1 [lpomokony N2 1 do KoHseHuii npo 3a-
Xucm npas 0UHU | 0CHOBONOIOMHUX 80600, 3a58HUK, KU N00as 3a518KY HA peeECmpauito MmosapHo20 3HAKY, NOBUHEH
Mamu npaso eumozu, o000 SKO20 8iH MOXeE CmeepoXyeamu, Wo y Hb020 by/10,30Kpema, «8UNPasAaHe 04iKy8aHHs» (io2o
30ilicHeHHs. [liocmasamu 8UCHOBKY NPO MaAke «8UNPABOAHE OYiKYBAHHS» €: HASIBHICMb nidcmas 071 MAxoi sumoau 6
HAUIOHANbHOMY 30KOH00A8CM8i ma ycmaneHicmes NPAKMUKU HAUioOHAMbHUX Cydis, IKa c8i04ums, Wio 0iliCHO y 3asi8HUKA
00CMamHs0 nidcmag Mamu make 8unpagoaHe 04iKy8aHHs.

BuseneHo maki nidcmasu, siki 003801510Mb CMeepoxysamu, Wo 8 HauioHaaLHOMy 3aKkoHodascmesi abo e ycma-
JIeHill Npakmuuyi HauioHaneHuUx cydie 8idcymHi docmamri nidcmasu, siki 003801590 Mb CMBEPOHYSAMU, U0 Y 3a5I8HUKA,
AKuli no0ds 3as8y NPo Peecmpauiln MoBapHo20 3HAKY, € «BUNPABAAHE OYiKYBAHHS», U0 OXOPOHSIEMbLCS NONOHEHHIMU
cmammi 1 lpomokony N2 1 0o KoHgeHuii: y KomnaHii-3aseHuka 6yn0 npaso, nionopsiokosaHe negHili ymosi, wo npu-
NUHUO0CS 30HIM YUC/IOM Yepe3 HEBUKOHAHHS Yi€i yMO8U, a came W0 80HA HE NOPywysana npas mpemix ocib; 2) icHye
cynepedka / cynepeyku npo peecmpauil mopaosoi Mapku, SKi 3HAX0055mbCsi 8 NposadHeHHi cydie pi3HUX KpaiH; 3)
HOpMa HAUioHANbHO20 NPasa, IKa Nid/s2a€ 3aCmocy8anH, docums 0oCmynHa, Mo4yHa i nepedbadysara; 4) kpumepii
peecmpauii moeapHo20 3HAKA € HE CHUMU, € CYMHIBU 8 HANIEHOMY X MJYMAY€eHHI, @ MAKOX CKAAOHOCMI, N08K53aHI 3
HeobXiOHICMI0 aHANI3y Pi3HUX MIXHAPOOHUX GKMI8.

Jlodamkoso apeyMeHmMo8aHo, ujo nopyweHHsm cm. 1 [lpomokony 1 € pempocnekmugHe 8mpyyaHHs 3 60Ky 3a-
koHodasys. O62pyHMOo8AHO, W0 YUHHE 30KOHO0ABCMBO YKpaiHU y cepi iHmenekmyanbHoi 81aCHOCMI W,000 NUMAHb
«expectativa juridica» npu no0ayi 3as8Ku Ha PeEECMPAU,il0 MOBAPHO20 3HAKY, @ MAKOX U000 8MpPyYaHHs 0epxasu 8id-
HOCHO «NpasoMipHO20 04iKYBAHHS» KOMNAHIli-3a58HUKI8 nompebye 800CKOHANEHHS 8 C8iMJi npakmuku €sponelicbkozo
cydy 3 npas OUHU.

Knioyosi cnosa: koHcmumyuyiliHe npago 807100imu, KOpUCMy8amucs i po3nopsdKamucs pe3ynbmamamu C8oei
iHmenekmyanbHoi, meopyoi QisAbLHOCMI; NPAaso IHMeAeKMyaabHOI 81ACHOCMI; 8UNPABOAHE OYIiKYBAHHS;, 0OMEMEHHS
npasa iHmenekmyansHoOi 81ACHOCMI; NPABo NPUBAMHOI 8/1ACHOCMI; peeCmpauis mop208oi Mapku; expectativa juridica;
MiXHapoOHe 3060893aHHS; KOHCMUMYUIiHO-NPasoBuUl MEXAHI3M pe2yaIto8aHHS CycninbHUX 8iIOHOCUH y cepi iHmenek-

myaneHoi 8nacHocmi; 6anaxc iHmepecis.
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Summary

The purpose of this article is to study the legal essence of such a method of calculating
the lawyer’s fee as «success fee», disclosing its positive and negative features, as well as the
experience of the European Court of Human Rights and the experience of foreign countries
in its application.

In the context of disclosing the subject of research, both to achieve the goal of scien-
tific work and to ensure the completeness, objectivity, reliability and persuasiveness of the
results, the author used a set of general and special methods that are characteristic of legal
science. In particular, the origin and long historical path of development of this legal insti-
tution were studied with the help of the historical method. The system-structural method
made it possible to formulate the general structure of the study, and the dialectical one - to
analyze first of all legislative provisions and jurisprudence on the possibility of using the
«success fee» as a way to calculate the lawyer’s fee. Using a comparative legal method, the
legislation of foreign countries was analyzed, which provided an opportunity to use their
positive experience in terms of calculating the amount of attorney’s fees.

This article discloses the scientific approaches of researchers to determine the nature
of the expenses on legal assistance primarily concerning the nature of the «success fee», its
positive and negative features, as well as analyzes the provisions of domestic and foreign
legislators on the possibility of consolidating in the contract for legal assistance a condition
that indicates such a way of calculating the amount of wages of a lawyer as a «fee for suc-
cess». Significant part of the work is devoted to the analysis of the law enforcement practice
of Ukrainian courts and the European Court of Human Rights, both in general as to the pos-
sibility and expediency of the existence of certain criteria for limiting its size.

It is noted that a significant number of foreign countries do not prohibit the possibility
of using the «success fee», taking into account the existence of certain restrictions concern-
ing the categories of cases, or the perception of it as an additional reward.

This article discloses the scientific approaches of researchers to determine the nature
of the expenses on legal assistance primarily concerning the nature of the «success fee», its
positive and negative features, as well as analyzes the provisions of domestic and foreign
legislators on the possibility of consolidating in the contract for legal assistance a condi-
tion that indicates such a way of calculating the amount of wages of a lawyer as a «fee for
success». Significant part of the work is devoted to the analysis of the law enforcement
practice of Ukrainian courts and the European Court of Human Rights, both in general as

OOOOOOOOVOOOOOOOOOOOOCOOOOOVOOOOOOOOOOOVOOOOOOOOOOOOOOOOOOOOOOV

o

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)



Section 1. Current issues of constitutional and legal status of human and citizen

to the possibility and expediency of the existence of certain criteria for limiting its size. It is
noted that a significant number of foreign countries do not prohibit the possibility of using
the «success fee», taking into account the existence of certain restrictions concerning the
categories of cases, or the perception of it as an additional reward.

Key words: advocacy; attorney’s fees; expenses on professional legal assistance; ways
to calculate the amount of expenses.

1. Introduction

In accordance with Part 1 of Art. 26 of the
Law of Ukraine «On the Bar and Advocacy» ad-
vocacy is carried out on the basis of an agree-
ment on legal assistance. In this agreement, the
lawyer and the client independently determine
the procedure for calculating and paying the fee
(hourly payment; sturdy (fixed) amount of mon-
ey; «success fee»; customer service; combined
system, etc.).

Therefore, one of the ways to calculate
the amount of a lawyer’s fee is the so-called
«success fee». «Success fee» implies an agree-
ment between a lawyer and a client, when the
amount of remuneration depends on the result
that the client is trying to achieve by resorting
to professional help (Knyazev, 2005, p. 103). In
the legal literature, it is also called «conditional
fee» (Sarksyan, 2015, p. 99), «victory fee» (Mel-
nychenko, 2006, p. 23). The following principle
of «no win no fee» applies to this method of cal-
culating the amount of the fee (Vityuk, 2018).

Analysis of scientific publications. Theo-
retical applied problems related to the calcula-
tion of the amount of attorney’s fees have been
the subject of research of a number of scien-
tists, namely: D. Azarov, R.F. Asanov, R. Vityuk,
0.A. Vishnevskaya, N.S. Yermakova, D.D. Lus-
penik, A.N. Knyazev, A.A. Maslov, R.G. Mel-
nychenko, C.M. Sarksyan, T.O. Papii and others.

The purpose of this article is to explore the
legal nature of the «success fee» as one of the
ways to calculate the amount of a lawyer’s fee.
The main tasks that the author sets are to dis-
close the theoretical approaches concerning the
determining of the essence of the «success fee»,
its positive and negative features; to explore the
provisions of Ukrainian and foreign legislators,
as well as the law enforcement practice of judges
(including the European Court of Human Rights)
concerning the possibility of using such a meth-
od of calculating the amount of attorney’s fees.

2. Origin and historical development

of «success fee»

As for the success fee, it should be per-
ceived as a legal institution that has existed for
a long time. In general, exploring the essence
of the institution of remuneration for legal as-
sistance of a lawyer (fee), it is necessary to pro-
ceed from the fact that it originated in ancient
Greece and Rome, and went from perceiving it
as an honorary gift for a noble deed («charity
work») and regulation at the level of customary
law to the appropriate normative consolidation
and perception of the fee as an proper fee for
advocacy with the establishment of appropri-
ate restrictions (in particular, on the maximum
size) and the criteria for determining its size (Za-
borovskyy, Manzyuk & Stoyka. 2020).

In fact, the first act concerning the remu-
neration of a lawyer was the law of Cintius (in
honor of the people’s tribune who initiated it),
which is also known as «On gifts and presents».
The need for the adoption of this law, according
to Cornelius Tacitus, was caused by the intem-
perance of speakers in accepting gifts (Cornelius
Tacitus. Annals. Book XV.20). One of the main
restrictions was the ban on receiving remunera-
tion until the end of the defense. Thus, in the Di-
gests of Justinian (Book 17.1.1,6) it was noted, in
addition to this restriction, that after providing
protection, the lawyer had the opportunity to
enter into appropriate agreements and demand
remuneration (fees) through the court (Monu-
ments of Roman law, 1997, p. 420). Although in-
itially lawyers were not prohibited from charg-
ing an additional fee in the form of a bonus
(provided that the entire amount did not exceed
the established fee), but later during the reign
of Emperor Marcus Aurelius Severus Alexander
the possibility of interest on the successful case
was banned (societatem future emolumenti)
(Vishnevskaya, 2010, p. 43). The need for such a
ban was that in the system of relations between
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clients and lawyers, which developed in the Ro-
man Republic, the conditional remuneration,
which is the fee for success, did not fit into the
system of moral norms governing respect as well
as to the relationship between the client and pa-
tron, from which the development of the Roman
Advocacy took place (Maslov, 2013, p. 49).

Later, this way of calculating the amount
of remuneration as a «success fee» was banned
in the legislation of many European countries.
Thus, in his work «Rules of the legal profession
in France» (1842) M. Mollo noted that strict ban
was implemented on any kind of contract un-
der which the lawyer claims as a fee the part of
the object which is the subject of dispute or its
equivalent (this is a treaty Quota litis — a shame-
ful treaty, punishable by law everywhere and
always) (Mollo, 1894, p. 65).

Somewhat different situation was in Rus-
sian Empire. D. Azarov points out the fact that
some boards of jurors proceeded from the fact
that the lawyer’s fee is often determined not
only by the time spent and the work done, but
also by the degree of success, that is the result of
the case; such fragmentation of the fee seems to
be natural because for the client the time spent
and the work done are not as important as the
result of the petition or defense and thus, they
saw nothing bad in the consolidation of an ad-
ditional fee in case of acquittal or reduction of
punishment (Azarov, 2009, p. 212).

3. Theoretical and applied problems

of using the «success fee» as a way

to calculate the amount of attorney’s

fees

The problem of the possibility of using the
«success fee» as a way to calculate the amount
of a lawyer’s fee has existed for a long time, and
unfortunately, is still debatable in Ukraine to-
day. Thus, the possibility of «success fee» collec-
tion from the client of a lawyer was the subject
of the Civil Court of Cassation in the Supreme
Court (case Ne 462/9002/14-ts), which motivated
its decision by the fact that by implementing the
principle of freedom of contract, the parties are
not entitled to change the imperative require-
ment of the law on the subject of the contract for
the provision of legal services by determining in
direct or veiled form the outcome of the case by
the court as part of the subject of the contract

for the provision of legal services. In its deci-
sion, the Court of Cassation noted that the ad-
ditional remuneration of a lawyer determined
by the contract for achieving a positive decision
in the case in its content and legal nature is not
the price of the contract (payment for services
rendered) within the meaning of Art. 632, 903 of
the Civil Code of Ukraine and Art. 30 of the Law
of Ukraine «On the Bar and Advocacy», but is a
payment for the result itself (positive decision),
the achievement of which in accordance with
the terms of the contract is not dependent on the
services actually provided, and therefore con-
tradicts the basic principles of justice in Ukraine
and acts of civil legislation.

A completely different view is reproduced
in the decree of the Grand Chamber of the Su-
preme Court (case Ne 904/4507/18), which is mo-
tivated by the fact that the arrangements for the
payment of legal assistance fees are those be-
tween a lawyer and a client, and the question of
the binding nature of such an obligation may be
considered within the legal relationship between
the lawyer and the client. The Grand Chamber
assumes that in determining the amount of com-
pensation the court must adhere to the criterion
of the reality of the costs of legal assistance, as
well as the reasonableness of their amount, tak-
ing into account both whether they were actual-
ly incurred and assess their necessity.

Regarding Ukrainian legislation, the
above-mentioned Art. 30 of the Law contains
only the provision according to which the proce-
dure for calculating the fee (fixed amount, hour-
ly rate), the procedure for its payment, etc. are
determined in the contract for legal assistance.
In turn, Art. 30 of the Lawyer’s Code of Ethics
stipulates that a lawyer’s right to receive un-
paid fee does not depend on the result of the or-
der, unless otherwise provided by the legal aid
agreement and indicates the possibility of the
lawyer applying the «success fee». The position
of the Council of Advocates of Ukraine on this
issue is manifested in the fact that on one hand,
the lawyer has the right to receive a fee for legal
assistance, the amount of which is not limited
by current legislation and is determined by the
agreement on legal assistance between lawyer
and client and on the other hand, a lawyer is not
recommended to file a claim in court for reim-
bursement of the success fee paid to him for the

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

51



Section 1. Current issues of constitutional and legal status of human and citizen

provided legal assistance (Decision of the Bar
Council of Ukraine of April 12, 2019).

To determine our attitude to this method
of calculating the lawyer’s fee, we consider it
necessary to disclose its positive and negative
features, the legal nature of the «success fee», as
well as the experience of foreign countries in its
application.

The main social value of the «success fee»,
as noted by R.G. Melnychenko, is that it makes
qualified legal aid more affordable, as there are
often cases where a person is forced to waive
the protection of his right only on the basis of
lack of funds to pay for a lawyer. At the same
time, the social significance of the fee for suc-
cess, according to him, disappears when a per-
son needs a lawyer in a criminal case, because
if a person does not have the funds to pay for a
lawyer, the latter will be paid by the state (Mel-
nychenko, 2006, p. 24). V. Gvozdiy notes that in
many cases, when a lawyer takes a case, he un-
derstands that it can take a lot of hours, and in
complex cases it is about the work of an entire
law firm. At the same time, not all customers
are ready to pay such a fee at the start, which
would cover the time actually lost. And here the
success fee is exactly the tool that allows you to
take a risk, for example, a law firm, having spent
a certain amount of time, to get a reward as a
result of winning, and in such cases, the success
fee is just a tool to protect the rights of the client
(Gvozdiy, 2018).

A similar position is held by R.F. Asanov
and S.F. Akhmetov, who point out that in many
cases, when the plaintiffs do not have signifi-
cant savings, but at the same time are victims in
a contractual, tortious or property relationship,
they are faced with a dilemma: either to be with-
out qualified protection, or to enter into a con-
tract, under which part of the awarded amount
will be available to the lawyer as his fee. In ad-
dition, the undoubted advantage of the «success
fee», according to them, is its focus on a specific
result, because such an approach stimulates the
lawyer and improves the quality of services he
provides, directs his efforts to achieve a specif-
ic goal, obtaining the appropriate result, which
makes it possible to build a competent strategy
for going to court and increase the likelihood of
resolving the issue in favor of the client (Asanov
& Akhmetov 2007, p. 49). Any participant in the

litigation, according to R.A. Chepkasova, is inter-
ested in its positive result, and hence in the ef-
fective work of its representative, and therefore
many clients are ready to create material incen-
tives for their lawyer in the hope of great inter-
est and efficiency (Chepkasova, 2015, p. 50). Of
course, this fact, as rightly noted by N.S. Yerma-
kova, in itself should not be an argument, be-
cause a conscientious lawyer or law firm should
always try to protect the interests of the wards,
but to deny the objective intensification of ef-
forts and the desire to win the case would be in-
appropriate (Yermakova, 2017, p. 126).

Along with the mentioned above advan-
tages of this method of calculating the lawyer’s
fee D. Azarov points out that the «success fee»
will contribute to the fact that lawyers will not
take instructions to conduct cases which would
clearly result in failure (Azarov, 2009, p. 212),
thus protecting the interests of a potential cli-
ent’s lawyer from incurring unnecessary costs
(for example, for hourly pay), in cases where the
legislation and judicial practice on the legal situ-
ation of the client «clearly» not in his favor.

A number of scholars, studying the legal
nature of the «success fee», point to the possibil-
ity of its use, but still proceed from the appropri-
ate existence of certain limitations in its applica-
tion. Thus, in addition to the mentioned above
restriction, R.G. Melnychenko (concerning crim-
inal cases), K.I. Gorodnikov and D.V. Vorobyov
proceed from the need to perceive the «success
fee» as a subsidiary condition (the contract for
legal aid cannot contain only the condition of
«success fee» as a condition for payment for ser-
vices, because then there is a possibility that the
lawyer will not be paid at all, which is inadmis-
sible) (Gorodnikov & Vorobyova, 2018).

At the same time, some scholars point to
certain negative aspects in the use of the «suc-
cess fee» as a way to calculate the amount of a
lawyer’s fee. In particular, 0.0. Kiyashko oppos-
es the possibility of collecting a «success fee»
from the losing party because the imposition
of these costs on the other party, according to
her, is unfair, because such a party does not risk
their money in any way (in case of losing the
case the party should not pay these funds to the
defense counsel, and therefore does not actually
bear the court expenses on the case, and in the
case of a positive court decision, the party will
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not only win the dispute, but also «earn» these
funds from the losing party) (Kiyashko, 2019,
p- 168). In turn, O. Vereshchagin notes that the
disadvantage of such a system is the «<unhealthy
excitement» that it brings to court due to the
tendency to increase the amount of claims in the
hope of obtaining a larger amount, as well as the
fact that the costs of the winning party may lay a
heavy burden on the losing side (Vereshchagin,
2007, p. 175).

According to O.M. Knyazev, the disadvan-
tage of the «success fee» is that under such con-
ditions, the lawyer becomes a participant in a
risky operation, which only partially depends
on the professionalism of the lawyer, and to a
greater extent depends on other circumstances,
and in fact, gets involved in business, which is in-
compatible with his special human rights status
(Knyazev, 2005, p. 106). The view of D. Azarov is
also worth mentioning — he points out that this
method of determining the fees may cause the
situation that can exclude public trust in advo-
cacy, namely, increasing the number of lawsuits
of lawyers to their clients concerning the collec-
tion of «fee for success» (in case of including in
the agreement with the lawyer the condition of
«success fee» the client more easily agrees to its
size, compared to what he would have to pay im-
mediately, and when it’s time to pay the fee after
the case the client is tempted to evade his part
of the obligation), which can lead to a negative
public opinion not only in relation to a particu-
lar lawyer, but also in relation to the entire legal
community (Azarov, 2009, p. 212).

4. Experience of foreign countries and
the case law of the European Court of
Human Rights on the application of
the «success fee»

Allthisindicates the inconsistency of the po-
sitions of scholars on the feasibility of using the
«success fee» as a way to calculate the amount
of attorney’s fees. The practice of foreign coun-
tries is just as inconsistent. First of all, it should
be noted that some scholars point out the inex-
pediency of using the «lawyer’s fee» in view of
the provisions of the General Code of Rights for
Lawyers of the European Communities of Octo-
ber 28, 1988. Yes, indeed, paragraph 3.3.1 of the
Code states that a lawyer should not enter into
a pactum de quota litis (an agreement under

which the client undertakes to pay the lawyer
a fee in the form of a sum of money or in any
another form). However, there is an exception
to this rule, according to which the agreement
to pay a fee to a lawyer according to the value of
the disputed property is not a pactum de quota
litis, if the amount of the fee is determined ac-
cording to the official fee scale or under the con-
trol of the competent authority the jurisdiction
of which extends onto the lawyer (paragraph
3.3.3 of the Code).

As for the legislation of foreign countries, as
D. Luspenik rightly points out, in some Europe-
an countries such agreements have legal force
(United Kingdom, Czech Republic, Slovakia, Po-
land, Hungary, Finland, Turkey and Greece), in
others they are considered inadmissible (Ger-
many and Ireland) (Luspenik, 2019). At the same
time, in some countries there are restrictions on
the use of the «success fee». In particular, in Ger-
many there is a special law «On the remuner-
ation of lawyers» («Rechtsanwaltsverglitungs-
gesetz»), Annex 1, which contains a large list
of such remuneration depending on the type
of advocacy. German law prohibits the «law-
yer’s fee» in its classical sense, but as noted by
0.V. Nakushnova, in achieving an agreed result,
the lawyer has the right to count on the statuto-
ry remuneration, and as a bonus may also claim
an additional stipulated fee for success, while in
the absence of a stipulated result it is impossible
that the lawyer will not get a minimal amount of
remuneration (Nakushnova, 2014, p. 82). A sim-
ilar situation is typical of French law, according
to which when determining the amount of attor-
ney’s fees one may take into account the result,
if the contract with the client provided a condi-
tion of additional remuneration (extra amount)
for a favorable outcome in the case (Petrachkov,
2010, p. 72). The Swiss legislature assumes that
a lawyer cannot directly enter into a pactum
quota litis agreement and refuse any payment
in case of an unsatisfactory outcome of the case,
but he is given the opportunity to stipulate an
increase in his fee in case of winning the case
- pactum de palmario (Art. 19 Swedish Code of
Ethics).

The use of the «success fee» is common in
the countries of the Anglo-Saxon legal system,
which are primarily based on the freedom of
contract, including the condition of the contract
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for legal aid as a way to calculate the amount of
attorney’s fees. In the United States, the success
fee is allowed by state law, each with its own
code of professional liability. This code is based
on standard rules developed by the American
Lawyers Association. T.O. Papii notes that the US
success fee is part of a contingent fee that clearly
sets out the criteria for determining whether a
result is successful for a client either winning a
case or awarding a certain amount of damages),
and if a party to the lawsuit has failed or received
compensation, the amount of which is less than
that stipulated in the contract, the lawyer’s fee is
not paid or is limited (depending on the terms of
the contract) (Papii, 2019, p. 417). However, the
use of this method of calculating the amount of
attorney’s fees in the United States has certain
limitations. Thus, paragraph 1.5 (d) of the 1983
Standard Rules of Professional Conduct prohib-
its the application of a «success fee» concerning
divorce, alimony, and criminal matters. Similar
restrictions exist in English law, according to
which conditional fee agreements may not ap-
ply to family relationships, as well as criminal
cases, with certain exceptions (Article 27 of the
Access to Justice Act 1999).

In addition to researching foreign law, it is
important to clarify the ECHR’s attitude to the
possibility of applying a «success fee» in the re-
lationship between a lawyer and his client. Ex-
ploring the case law of this Court, D. Luspenik
draws attention to the fact that the ECHR in its
practice distinguishes agreements on the pay-
ment of a share of the winnings (when the ob-
ligation to pay depends on the winnings of the
case and the fee is determined as a percentage
of the winnings) from other types of agreements
on the «success fee» (when the obligation to pay
the fee also depends on the winnings of the case,
but its amount is determined in a fixed amount
of money, or it is a bonus added to the main
amount of the fee) (Luspenik, 2019). However,
the ECHR does not aim at defining in general the
possibility of consolidation of such a method of
calculating a lawyer’s fee as a «success fee» (re-
gardless of its type), but passes it on to the na-
tional legislator at its own discretion. Thus, in
particular in the cases «latridis v. Greece» (2010)
and «Kamasinski v. Austria» (1989), the ECHR
recognizes the «success fee» agreement as valid,
taking into account, first of all, the relevant na-

tional legislation on their validity, whereas, for
example, in «Dudgeon v. Ireland» (1983), the op-
posite is true.

A study of provisions of the legislation of
foreign countries and ECHR practice allows us
to conclude that a significant number of such
countries do not prohibit the use of «success
fee» (given certain restrictions on categories of
cases, or its perception as an additional fee) as a
way to calculate attorney’s fees. The ECHR does
not deny such a possibility as well.

5. Conclusions

One of the ways to calculate a lawyer’s
fee, along with an hourly fee, a fixed amount
of money and others is the «success fee», which
should be understood as an agreement between
a lawyer and his client, which provides for the
payment of fees (its amount) depending on
achievement of a predetermined result, which
is expected by the client and towards which the
professional activity of the lawyer is directed.

Alawyer can only predict a certain outcome
when providing legal assistance, but in no case
is it possible to guarantee its occurrence, and
therefore the lawyer’s fee is based on his profes-
sional activity, not its result. Therefore, the sub-
ject of a contract for the provision of legal aid
can only be the provision of certain types of le-
gal aid, and not the result that his client expects
(in particular, a certain positive decision in the
case). At the same time, taking into account the
principle of freedom of contract, the lawyer and
the client have the opportunity to specify in the
contract the condition of «success fee» as a way
to calculate the lawyer’s fee, according to which
the achievement of a certain result should be
perceived not as the subject of the contract, but
as a legal fact (suspensive circumstance), with
the occurrence of which the parties stipulate the
need to pay the appropriate fee to the lawyer ac-
cording to the level of quality of his activity.

One of the ways to calculate a lawyer’s
fee, along with an hourly fee, a fixed amount
of money and others is the «success fee», which
should be understood as an agreement between
a lawyer and his client, which provides for the
payment of fees (its amount) depending on
achievement of a predetermined result, which
is expected by the client and towards which the
professional activity of the lawyer is directed.
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The positive features of the «success fee»
are the increased affordability of legal aid for
the population and its focus on results, which
in many cases can improve the quality of such
assistance, as well as protect the interests of a
potential client’s lawyer from incurring unnec-
essary costs. A necessary condition for consol-
idation of the «success fee» in the contract for
the provision of legal aid, regardless of its type
(payment of a share of the winnings in a fixed
amount, or as an additional fee added to the
main amount of the fee) is to establish clear
criteria for determining the result, which is the
aim of the professional activity of a lawyer. Giv-
en the experience of foreign countries, we con-
sider it necessary to have certain restrictions (or
even prohibitions) on the possibility of applying
a «success fee» for certain categories of cases, in-
cluding criminal cases and family relationships
(e.g., divorce, alimony, etc.).
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AHomauia

Memoto O0aHoi cmammi € 00CniOneHHS NPagosoi CymHoCcmi makoz2o cnocoby ob4ucneHHs 20Hopapy adsokama
SIK «20HOPAp YCnixy», pO3Kpumms (020 NO3UMUBHUX MA He2AMUBHUX Puc, @ Makox 00csidy npakmuku €sponelicbko2o
cydy 3 npas AUHU ma 0oceidy 3apybiHHUX KPaiH y [io20 3aCmMOCy8aHHi.

Y koHmekcmi po3kpumms npedmema 00CNiOMeHHS K 019 00CS2HEHHS Memu Haykogoi pobomu, mak | 3a6e3-
ne4yeHHs: NosHOMU, 06EkmMuUBHOCMI, A0CMOBIPHOCMI Ma NepeKoHAUBOCMi OMPUMAHUX pe3ybmamig asmopom 6yso
30CMOCOBAHO KOMNAEKC 302A7bHOHAYKOBUX | cneuiansHux Memoois, Wo € XxapakmepHumu 015 Npagosoi Hayku. 30kpe-
Mma, 3a 00NOMO020t0 icMopu4Ho20 Memody 6y10 00CNIOHEHO 3apOOXEHHS Ma Mpusanuli icmopuyHUll WasX po3sumky
0aH020 npasosozo iHcmumymy. CucmemMHo-cmpykmypHul Memo0 Hadas 3mMo2y CPoOpMyn08amu 3a2anbHy CmpyKmypy
o0ocnideHHs, a 0ianekKmuy4HUll — NPOAHANI3YBAMU HACAMNEPED NOMIOMEHHS 30KOHO0ascmea ma cyd080i NPakmuku
w000 MOXUIUBOCMI BUKOPUCMAHHSI «20HOPAPY yCnixy» Sk cnocoby 064UCeHHS 20Hopapy adsokama. 3a A0NOMO200
nopigHsIbHO-NPagoso2o Memody, by10 NPOAHANI308GHO 30KOHO0ABCMBO 3apyOIKHUX KPAiH, Wo HA0GN0 MOXUIUBICMb
BUKOPUCMAHHS iX N03UmugHo20 00cgidy 8 acnekmi 064UCIeHHs] pO3Mipy 20HOpapy a08oKama.

B danili cmammi po3kpusaromecs Haykosi nioxoou 00CiOHUKI8 W000 BUSHAYEHHS CymHOCMI sumpam Ha npa-
808y 00NoMo2y Hacamnepeod, Wo CMoCyeMbsCa Npupodu «20HOPapy ycnixy», NO3UMUBHUX ma He2amusHuUx (io2o puc, a
MAKOX GHANI3YHMbLCS NOJIOMEHHS 8IMYU3HSIH020 Ma 3apybiXH020 30KOHO0A8Yi8 U000 MOXUIUBOCMI 3AKPINAeHHs 8
002080pi NPO HAOAHHS NPAsosoi A0NOMOo2U yMO8U, IKA C8I04UMb NPO MAkuli cnocié o64uCIeHHs po3Mipy onaamu npavi
a080KaMa K «20HOPAp ycnixy». 3HAYHA YACMUHA poboMU NPUCBSYEHA GHAI3Y NPABO3acmoCco8HOI NPAKMUKU yKpaiH-
CbKuX cydis ma €sponelicbkozo cydy 3 npas at00UHU, K 83G2ai W,000 MOXAUBOCMI, MAK | U000 A0UIILHOCMI ICHYBAHHS
nesHux Kpumepiie 06MexeHHs Lio2o po3Mipy.

38epmaemescs y8aza, Wo 3HAYHA KilbKiCMb 3apyBiXHUX KpaiH He 3a60POHSIIOMb MOXUIUBICMb BUKOPUCMAHHS «20-
Hopapy ycnixy», 8paxos8ydu HacamMneped HasBHiCMb negHUX 0bMexeHb Wodo kamezopili cnpas, abo # cnpuliHamms
lio2o siK 000amMK080i 8UHA20POOU.

Ha ocHosi nposedeH020 docnidxeHHs pobumscs BUCHOBOK, 32i0HO 3 IKUM 8paX08YHHU NPUHLUN c80600u 002080-
Py, adgokam i KNieHM Marme MOXUIUBICMb 3a3HAYUMU y 8KA3AHOMY 002080pi yMO8Y U000 «20HOPApy YCnixy» K cnocié
00YUC/IEHHS] 20HOPapy a080KAMA, 3G SKUM O0CSI2HEHHS NEBHO20 pe3y/ibmamy NoBUHHO CNpuliMamuce He K npeomem
002080py, a came SK OpUOUYHUL Hakm (8i0knadansHa 06cmaguHa), 3 HACMAHHIM K020 CMOPOHU 06YMOB/IIMb He-
06xi0Hicmb 30ilicHeHHS oniamu HanexHoi adsokamy 8uHa20pooU 3a O0CSI2HEHHS HUM 8i0N08iOHO pigHs sskocmi (020
0ignibHOCMI. Ap2yMeHmyemebCs, Wo NO3UMUBHUMU PUCaMU «20HOPApy ycnixy» € 36inbleHHs QiHaHCo80i 0ocmynHocmi
HAOaHHs Npasosoi 0onomoau 0715 HaceneHHs ma o020 HauineHicme Ha pesynbmam, wo 8 6azameox 8uUNAKax Moxe
nokpawumu SKicms HaOaHHS MAakoi donomoau, a MAKoX 3axucmumu iHmepecu MOXUIUBO20 KAIEHMA adeokama 8io
NOHeCeHHs HUM 3alisux sumpam.

Knrouoei cnoea: adsokamypa; 2oHopap adgokama, 8umpamu Ha npogeciliHy npasHu4yy donomozy; cnocobu 06-

YuC/eHHs po3Mipy sumpam,
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Summary

The purpose of the study lies in highlighting and analyzing the basic principles of un-
derstanding and legal support of gender identity as a special legal phenomenon.

Methodologically, this work is based on the system of methods, scientific approaches,
techniques and principles with the help of which the realization of the research aim is car-
ried out. There have been applied universal, general scientific and special legal methods.

The article reveals that one of the main characteristics of gender identity in the sci-
entific literature is considered to be a person’s acquisition of gender roles (that is, ways of
behavior depending on people’s positions in gender differentiation) and the development
of gender self-awareness (id est, awareness of their similarities and differences with rep-
resentatives of their gender, in contrast to the opposite). Exercising the right to gender
identity, we can talk about both the possibility of changing the biological sex and (or) social
gender, which is expressed in changing not only physical data, but also a person’s con-
sciousness, his or her worldview, social (in some cases — and legal) role in society, family ...
social manners of gender (name, appearance, behavior model, etcetera). In addition, based
on the international documents, one can single out general principles related to human
rights and gender identity: universality; non-discrimination; personal autonomy; respect
for human dignity, regardless of sexual orientation and gender identification.

Based on the conducted scientific research the author has come to certain conclusions.
1. Gender identity presupposes certain models of social behavior of a person in view of gen-
der, which is determined by nature. Consequently, we are talking, first of all, about accepting
or not accepting this fact. Thus, gender identity demonstrates the behavior of an individual
in society, which is based on self-identification according to this individual’s gender. 2. The
right to gender identity implies the ability of an individual to perform lawful actions that will
serve for this person’s self-identification on the basis of gender. In accordance with this, we
talk about actions of a legal (the enforcement of the right and duties based on self-identifica-
tion) and of a medical nature (the possibility of changing (correcting) gender). In other words,
the right to gender identity means an individual’s ability to freely act in society based on the
social role with respect to which this individual identifies herself / himself on the basis of
gender. 3. Despite the recommendatory nature of international legal acts in the field of ensur-
ing the human right to gender identity, the international community is increasingly calling
on states to take appropriate measures to properly comply with the principles of equality,
non-discrimination, individual autonomy and respect for this individual dignity in realizing
the right to gender identity and to ensure its proper legal regulation.

Key words: gender identity, the right to gender identity, gender change.
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Section 1. Current issues of constitutional and legal status of human and citizen

1. Introduction

The vision of an individual’s identity has
philosophical (J. Butler, W. James, P. Ricoeur,
Z. Freud, M. Foucault, K. Jaspers, etc.), psycho-
logical (R. Burns, E. Erickson, M. Klee et al.) and
sociological (P. Berger, T. Luckmann, T. Parsons,
A. Schutz, etc.) foundation. The phenomenon of
gender identity began to be actively studied later
(T. Bendas, Sh. Burn, M. Cordwell, L. Ozhigova,
R. Stoller, etc.). The contemporary socio-human-
itarian research, which is strenuously devoted
to the issue of gender identity, has permeat-
ed the field of law as well, due to which today
everyone’s right to gender identity is increasing-
ly gaining a foothold in the public consciousness
(especially in European countries).

The very term «gender identity» was
formed in the mid-1960s to indicate a strong in-
ner sense of belonging to a male or female gen-
der category (Moleiro, Pinto). One of the main
characteristics of gender identity in the scientif-
ic literature is viewed as an individual’s acquir-
ing of gender roles (that is, ways of behavior
depending on people’s positions with regard to
gender differentiation) and the development of
gender self-awareness (awareness of their simi-
larities and dissimilarities with representatives
of the sex they belong to, as distinct from the op-
posite) (Tkalych, M. H., Zinchenko, T. P. & Kasian
A. P. 2020, p. 102).

The research in the field of psychology
shows that there are the following approaches to
understanding the grounds for the development
of the phenomenon of gender identity: mascu-
line / feminine attributes; gender-stereotyped
personality traits; interests correlating with a
person’s gender; self-categorization of belong-
ing to a particular gender (Wood, Eagly, 2015,
p- 461-473). Notwithstanding these different ap-
proaches, the phenomenon of gender identity is
becoming increasingly urgent both in terms of
research as well as society’s demand, including
the need to improve national legislation in line
with protecting the rights of individuals who are
distinguished by gender.

2. The comprehension of the right to

gender identity.

To define the notion of the right to gender
identity, it is necessary first to directly provide
a brief clarification with respect to the very un-

derstanding of gender identity as a phenome-
non. According to L. Ozhigova, gender identity
is defined as the result of a complex interaction
of organismic, social and psychological (person-
al per se) factors, in which with the formation
and realization of gender identity, the regulating
and sense-making role of the personality is en-
hanced (Ozhigova, 2006, p. 14).

M. V. Yusupova states that gender is the
relationship, which was formed in a particular
society, between the anatomy of an individual
and the set of social roles, offered to him, that
are associated with this arrangement. Gender
identity reflects the individual’s ability to limit
himself / herself to the framework of the models
which are offered to him / her for self-identifica-
tion, it is also a constant process of identification
that directly depends on the expectations which
connect the individual with the social environ-
ment as well as with the interpretation of his /
her behaviour provided by others (Yusupova,
2011, p. 9).

Gender identity, according to O. O. Voroni-
na, is one of the types of social identity of the
individual and the group. Based on congenital
sexual characteristics, it is still not congenital. It
is a process of realizing and accepting the defi-
nitions of masculinity and femininity that exist
within the culture in which a person is born and
grows up; it is the categorization of oneself as
a representative of a male or female group, the
learning and reproducing of gender-based roles,
positions and representations (Voronina, 2012,
p- 21-22).

T. V. Kubrychenko emphasizes that cur-
rently the phenomenon of gender identity is a
complex, multilevel, multicomponent and inte-
grative formation. Based on the analysis of vari-
ous approaches to determining the components
of gender identity, the researcher points out the
following ones: cognitive, affective and conative
(behavioural) components; biological sex, mas-
culinity / femininity / androgyny as psychological
characteristics of a person; the hierarchy of life
values, goals and views; gender, gender-role and
sexual identity; different kinds of gender charac-
teristics (gender stereotypes, sexual preferences,
sexual orientation, social experience and up-
bringing, etc.) (Kubrychenko, 2012, p. 327).

For instance, if we take into account the
three-component approach to the phenomenon
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of gender identity (cognitive, affective and co-
native (behavioural)), it will include these: the
cognitive component presents the awareness
of belonging to a certain gender and the deter-
mination of an individual in the categories of
masculinity / femininity, the degree of his / her
compliance with the characteristics of a gen-
der group; the affective component contains an
assessment of psychological traits and peculi-
arities of the role behaviour and their compli-
ance with the reference models of masculinity
/ femininity. The conative (behavioural) compo-
nent reflects the presentation of a person as a
representative of a gender group, and also re-
flects the means of solving identity crises based
on the choice of means of behaviour in certain
situations, depending on personally meaningful
goals and values (Kletsina, 2004, p. 408).

Thus, based on the biological affiliation of a
person to a certain sex (male or female), gender
identity, nevertheless, shows the social side of
the development of such a basis, not being limit-
ed to it. Gender identity includes certain models
of social behavior in relation with the gender
determined by nature. Accordingly, we are deal-
ing with either acceptance or non-acceptance
of it. Hence, gender identity demonstrates an
individual’s behavior in society which rests on
self-identification based on gender.

Having briefly clarified the nature of gen-
der identity, we can proceed with the analysis
of the right to gender identity. According to
L. Strus, the right to gender identity is individ-
uals’ ability, which is enshrined in the norms of
law, to independently determine which gender
they belong to (male, female, or a gender per-
sons), and if necessary, take legal and medical
actions to balance their self-identity (Strus, 2019,
p- 55).

Therefore, A. S. Shalyhanova considers the
right to gender identity as a measure of the per-
son’s probable behavior which consists in the
possibility of self-determination with regard to
belonging to the particular gender, performing
certain actions in accordance with their own
gender identity concerning changing the biolog-
ical and (or) social gender, as well as the ability
to require others to refrain from actions that vi-
olate this right. In the structure of this right the
researcher distinguishes, respectively, the right
to the biological gender change (correction) (the

natural existence of an individual) and the right
to the social gender change (the social being of
a person). Thus, the right to gender identity is
viewed as a personal non-property right of an
individual (Shalyhanova, 2011, p. 276-277).

V. S. Herbut, within the framework of his
thesis research, comes to the conclusion that in
the field of sexual orientation and gender iden-
tity, it is not «the right to ...» that is more suc-
cessful, but «the right to freedom ...», because
we are talking about the exclusive authority and
competence of a person on their sexual orienta-
tion and gender identity, autonomy and self-de-
termination in this area, and the fundamental
nature of this right. The researcher determines
the scope of this right as «the ability of a person
to define themselves in relation to any types of
sexual orientation and gender identity, meeting
the needs related to this on the basis of the prin-
ciples of equality and non-discrimination» (Her-
but, 2018, p. 92-93).

Consequently, the right to gender identity
entails the possibility to undertake lawful ac-
tions which serve for self-identification based
on gender. In other words, the right to gender
identity means a person’s ability to freely act in
society on the basis of the social role by which
she identifies herself on the basis of gender. Ac-
cordingly, the point is about actions of a legal
(the implementation of rights and obligations
based on self-identification, the social gender
change) and medical nature (the possibility of
changing (correcting) the biological gender). In
other words, the right to gender identity means
an individual’s ability to freely act in society
on the basis of the social role he / she identifies
himself / herself with in view of gender.

3. The legal enforcement of the right
to gender identity: international and
national aspects
Currently in the field of international legal

enforcement of the right to gender identity, there
are a number of international legal documents
at the level of the UN and the Council of Europe,
which, although are of a recommendatory na-
ture, still play an important role serving as a
kind of guidelines on establishing the legislative
bases and practice of states’ activities in the di-
rection of enforcing the corresponding right,
non-discrimination on the grounds of gender,
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etc. Among the above-mentioned documents
there are, in particular: the Yogyakarta Princi-
ples (the Principles for applying the Internation-
al Human Rights Law on Sexual Orientation and
Gender Identity), developed by a group of inter-
national human rights experts and promulgated
in March 2007 at the meeting of the UN Human
Rights Council; Resolution of the Parliamentary
Assembly of the Council of Europe «Discrimina-
tion on the grounds of sexual orientation and
gender identity» of 2010; Recommendation of
the Committee of Ministers of the Council of
Europe «On measures to combat discrimina-
tion on grounds of sexual orientation or gender
identity» of 2010. In addition, we are talking
about a number of documents at the level of the
UNO (Human Rights Resolutions, Reports of the
High Commissioner for Human Rights) and the
Council of Europe (Reports of the Commission-
er for Human Rights), which are periodically
published as a reaction to discrimination on the
basis of sexual orientation and gender identi-
ty in different regions of the world, as well as
a call to states to take appropriate measures to
prevent this discrimination. The practice of the
European Court of Human Rights in the field of
protecting individuals’ gender identity rights is
also significant because it serves as a guideline
towards understanding the development and
strengthening of the participation of the mem-
ber states of the Council of Europe in this area of
social relations.

So for example, the Yogyakarta Principles
contain a wide range of human rights standards
in terms of their applicability to issues of sexu-
al orientation and gender identity. Each of the
principles (29) includes, inter alia, recommen-
dations to states on how to ensure these rights.
Gender identity according to this international
document is defined as «a person’s deep aware-
ness of the internal and individual characteris-
tics of gender, which may or may not coincide
with birth gender, including the individual
sense of their body (may be accompanied by
changing appearance or physiological functions
by medical, surgical or other means) and other
manifestations such as clothing, speech and be-
havior» (Yogyakarta Principles, 2007).

I. Ya. Seniuta believes that, based on in-
ternational documents, it is possible to identify
general principles related to human rights and

gender identity: 1) universality — it provides for
the right of individuals of any sexual orientation
and gender identity to possess the whole spec-
trum of rights and obligations on a full-scale ba-
sis; 2) equality - it involves the formulation of
equality of rights and freedoms of individuals
of any sexual orientation and gender identifi-
cation, their equality before the law, providing
them with equal opportunities; 3) non-discrim-
ination - it envisages the right of everyone to
exercise their rights and freedoms without dis-
crimination on the grounds of sexual orienta-
tion and gender identification; 4) an individual’s
autonomy - it presupposes everyone’s right to
independently determine their sexual orienta-
tion and gender identity; 5) respect for human
dignity regardless of sexual orientation and gen-
der identification (Seniuta, 2015, p. 285).

Hence, despite the recommendatory nature
of international legal acts in the field of ensur-
ing the human right to gender identity, it should
nevertheless be noted that the international
community is increasingly calling on states to
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.

As for the Ukrainian experience of norma-
tive provision of the human right to gender iden-
tity, we are talking primarily of the provisions
of the Fundamental Law of the state, which, in
particular, in Art. 24 enshrines the principle of
non-discrimination on various grounds (The
Constitution of Ukraine, 1996). And, although the
Constitution in this norm does not clearly indi-
cate the attributes of sexual orientation and gen-
der identification, nevertheless the wording «or
other attributes» may mean, inter alia, the indi-
cated attributes. Similar to these constitutional
provisions, the Law of Ukraine «On principles
of preventing and combating discrimination in
Ukraine» does not specify attributes of sexual
orientation and gender identification in defin-
ing the notion of «discrimination», fixing only
«other attributes that were, are and can be valid
or presumed» (On the principles of preventing
and combating discrimination in Ukraine, 2012).
However, we emphasize the admissibility of in-
cluding also attributes of sexual orientation and
gender identity to «other attributes».
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It should be added here that a significant
number of states, like Ukraine with its experi-
ence in the field of non-discrimination, do not
enshrine clearly the attributes of sexual orien-
tation and gender identity as attributes of dis-
crimination in their respective legal acts. With
regard to the above mentioned such «gaps» are
bridged by the practice of the European Court of
Human Rights and the Inter-American Court of
Human Rights, from whose point of view the in-
dicated attributes at the regional international
level are recognized as the protected categories
in the sense of understanding discrimination
(Lau, 2018, p. 18).

Additionally, Art. 51 of the Fundamentals of
the Legislation of Ukraine on Health Care pro-
vides the right of the patient, subject to compli-
ance with the established medico-biological and
socio-psychological indications, to access health
care facilities for medical intervention in order
to change (correct) this patient’s gender. In this
case, a person, subject to gender change, is is-
sued a medical certificate, on the basis of which
the issue of changes in this person’s legal status
is further resolved (Fundamentals of the legisla-
tion of Ukraine on health care, 1992).

In pursuance to the provision of Art. 51 of
the Fundamentals of the Legislation of Ukraine
on Health Care in Ukraine, the Ministry of Health
of Ukraine adopted initially the Decree «On pro-
viding medical care to persons who need gen-
der change (correction)» dated March 15, 1996
(On the provision of medical care to persons in
need of gender reassignment, 1996). Later the
Decree «On the improvement of medical care
provided to persons who need gender change
(correction)» dated February 03, 2011 was
adopted by the Ministry of Health of Ukraine
(On improving the provision of medical care to
persons in need of gender reassignment, 2011).
Currently the Decree of the Ministry of Health
of Ukraine «On the establishment of medical, bi-
ological and socio-psychological indications for
gender change (correction) and approval of the
form of supporting documentation and instruc-
tions for its completion» dated October 05, 2016
(About establishment of medico-biological and
social-psychological indications for change (cor-
rection) of sexuality and the statement of the
form of the primary accounting documentation
and the instruction on its filling, 2016). A num-

ber of adopted acts, which are further improved
by the Ministry of Health Care of Ukraine, aim
at determining the procedure for medical care
provided to persons who need gender change
(correction), show the importance of this sphere
of social relations for the state and the need to
determine its key aspects in order to avoid possi-
ble abuses because human health and life (phys-
ical and psychological) are at stake.

4.Conclusions

Therefore, based on the conducted re-
search we can state at least the following. 1.
Gender identity includes certain models of so-
cial behavior in relation with the gender deter-
mined by nature. Accordingly, we are dealing
with either acceptance or non-acceptance of
it. Hence, gender identity demonstrates an in-
dividual’s behavior in society which rests on
self-identification based on gender. 2. The right
to gender identity entails the possibility to un-
dertake lawful actions which serve for self-iden-
tification based on gender. In other words, the
right to gender identity means a person’s abili-
ty to freely act in society on the basis of the so-
cial role by which she identifies herself on the
basis of gender. Accordingly, the point is about
actions of a legal (the implementation of rights
and obligations based on self-identification, the
social gender change) and medical nature (the
possibility of changing (correcting) the biologi-
cal gender). In other words, the right to gender
identity means an individual’s ability to freely
act in society on the basis of the social role he
/ she identifies himself / herself with in view of
gender. 3. Despite the recommendatory nature
of international legal acts in the field of ensur-
ing the human right to gender identity, it should
nevertheless be noted that the international
community is increasingly calling on states to
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.
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Y cmammi docnidieHo, ujo 00HI€E 3 0CHOBHUX Xapakmepucmuk 2eHOepHoOi i0eHmMuYHoCmi 8 Haykosid nimepamy-
DI 8U3HAEMbCS 34CBOEHHS 0cobucmicmio 2eHOepHuUx poseli (mobmo cnocobig nogediHku 3a1exHo 8i0 no3uyili noded y
cmamesili Ougeperyiayii) i po3sumok eeHoepHoi camocgidomocmi (mobmo ycsidomneHHs c8o€i cxoxocmi Ui 8iOMiHHO-
cmi 3 NpedCMasHUKaMu C80€Ei cmami, Ha 8iOMiHy 8i0 npomusexHoi). Peanizosyto4u npaso Ha 2eHOepHy ideHMUYHICMe,
Moe (mu mMo8a K Npo MOXUIUBICMb 3MiHU 6ios102iyHOI cmammi, mak i (abo) couianbHoI, W0 BUPAHAEMbLCS Y 3MiHI HE
nuwe GiudHUX 0aHuX, ane U ceidomocmi ModuHU, ii ceimoanady, couiansHoi (y desikux eunadkax — i lopudOUYHoi) poni y
cycninscmei, CiM’i ... couiansHux MaHep cmami (iMeHi, 308HiwHoCcMi, Mooeni nosediHku mouio). OKpiM Ub020, 8UX0054U
3 MIXHAPOOHUX O0KYMEHMI8, MOXUIUBO 8UOINUMU 302G/bHI NPUHUUNU, NOBK3aHI 3 npasamu HOUHU Ma 2eHOepHO
i0eHmMuYHIiCMI: yHiBepCanbHiCMb; HeOUCKPUMIHAUIS;, aBMOHOMIS 0cobu; nosaza do 2i0HOCMi 0OUHU He3anexHO 8id ii
ceKkcyanbHoi opieHmauii ma 2eHoepHoi ideHmugikauii.

Ha nidcmasi nposedeHoi Haykosoi po3eioku asmop npuliwiog 00 negHux 8UCHOBKI8. 1. [eHdepHa ideHmMuYHicmb
nepedbaqyae mi yu iHwWi Modeni coyianbHoi NosediHkU 0cobu Wodo cmamegoi HAaAeXHoCmi, Kka il NpupoOHo OaHa.
Tobmo nepedycim mosa (ide npo npuliHIMMmSs 4Yu HenpuliHIMms makoi npupodHoOcmi. TakuM YUHOM, 2eHOepHa i0eH-
MmuyHicme 0eMOHCMPY€E N0BEAIHKY 0CObU 8 CycnilbCmai, 8 0CHOBI SKOI 1exume camoideHmu@ikayis 3a ii cmamegor
HanexHicmio. 2. [paso Ha 2eHdepHy ideHmu4Hicmb nepedbaqyae MoXIU8icmMb 0CObU 84UHAMU NPAsoMIpHi 0ii, ki c/y-
2ysamumyms 0415 ii camoideHmugikayii Ha ocHosi cmamesoi npuHanexHocmi. BionogidHo 0o uboz0 lidembcsa npo dii
topuduyHo20 (peanizayis 8idnogidHUX npas ma 0608%3kie) ma MeduUYHO20 xapakmepy (Moxuiugicme 3MiHU (KOpeKuii)
bionozivHoi cmami). IHWuUMuU cnosamu, npago Ha 2eHOepHy iIOeHMUYHICMb 03HA4YA€E MOXUIUBICMb 0CObU 8ibHO dismu
8 Cycninbcmei Ha 0CHOBI MIEi couiansHoi poni, 3 KoK 80HA cebe ideHmugikye. 3. Hezsaxatodu Ha pekomeHOAuiliHUL
Xxapakmep MixHapoOHO-Npasosux akmise y ciepi 3a6e3neyeHHs npasa ocobu Ha 2eHOEpHy IOeHMUYHICMb, MiIXHAPOO-
He cnismosapucmeo 8ce Yyacmiwie 3aKAUKAE 0epxasu 8xusamu 8idnosioHuUX 3axodis Wodo HANEeXHO20 00MPUMAHHS
npuHyunie pigHocmi, HeAuCKpuMiHayii, asmoHomii ocobu ma nogazu 00 ii 2idHocmi npu peanizayii npasa Ha 2eHOepHy
i0eHmuy4Hicme ma Hadasamu oMy HANEIHY NPasos8y pe21amMmeHmauito.

KntouoBi cnoBa: 2eH0epHa ideHmMuUyYHicmb, Npago Ha 2eHOepHy ideHMuUYHiCMb, 3MiHA cmami.
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Summary

The purpose of the article is to research the process of constitutionalization of associa-
tive relations between Ukraine and European Union. The authors distinguish and reveal
two significant aspects of this process: meaningful and implementing.

It is determined that the meaningful constitutionalization by its essence is the consti-
tutional modernization, where the meaningful updation of the Constitutional provisions is
being made in order to form the constitutional pillars for further democratization of social
and political life in Ukraine, the approximation of the national political and legal system in
accordance with the European values and principles, the improvement of the internal legal
framework. The implementing aspect of constitutionalization means the purposeful for-
mation of constitutional preconditions for the implementation of Association Agreement’s
provisions to the national legal system. The authors stipulate that the fulfillment of both
meaningful and implementing constitutionalization of Ukraine’s association with EU shall
be implemented mainly by incorporating of this process directly into the context of the
constitutional reform in Ukraine.

The article analyzes the organizational and legal measures aimed at the realization by
Ukraine of its European integration purpose and determines that such measures should be
carried out by three fundamental directions. Such tendencies include: 1) reformation of the
meaningful and implementing principles of the Fundamental Law of Ukraine in order to en-
sure the constitutional support of this process; 2) concretization and detalization of the con-
stitutional norms and principles in legislation (primarily, in those legislative and bylaws that
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refer to the harmonization of national law with EU law); 3) legal and law enforcement activity
of national public authorities, and especially judicial bodies of constitutional and general ju-
risdiction, in order to ensure the implementation of Association Agreement’s provisions.

The special attention is paid to certain problems of the reformation of Constitution of
Ukraine ensuring the European integration. The authors express the critical reservations
related to the amendments to the Constitution with the provisions of strategic orientation
of Ukraine for the long term perspective.

The authors conclude that the implementation of constitutional reform and the es-
tablishment of associative relations with the EU are two interrelated processes. Therefore,
only a high-level synchronization of measures carried out within these areas, the determi-
nation of their priorities, the coordination and concordance of current tasks will allow to
develop a comprehensive strategy of a constitutional reform and provide a holistic nature

to constitutional transformations.

Key words: Constitution of Ukraine, Constitutional Reform, Constitutionalization, Eu-
ropean Union, Association Agreement between Ukraine and the EU.

1. Introduction

While signing the Association Agreement
with the European Union (hereinafter — the EU),
Ukraine has undertaken the commitments to
improve its domestic legal framework in con-
formity with European standards. In this con-
text, the particular attention should be paid to
the provisions of the Fundamental Law of the
State — the Constitution.

It is clear as the Constitution reflects the
state’s approaches to international cooperation.
The Constitution is the element of the legal sys-
tem that effectively regulates the activity both
in the internal and foreign policy spheres, pro-
motes the appropriate protection of national in-
terests.

On the other hand, the problems related to
the Fundamental Law amendments, cancella-
tion of current or including of new provisions
that regulate issues bounded with internation-
al relations are actualized taking into consider-
ation the constitutional reform’s processes, in
particular, with the amendments to the Consti-
tution of Ukraine in February 2019. Such chang-
es determined the state’s strategic orientation of
Ukraine to acquire the full membership in the
EU.

The issue of constitutional changes is not
new for Ukraine and has repeatedly become
both the subject of political discussions and
the object of scientific research. The charac-
teristics of certain aspects of this process were
researched by such domestic scientists as Y.

Barabash, Y. Voloshyn, V. Campo, A. Krusyan, M.
Orzikh, N. Parkhomenko, S. Pogrebniak, T. Dor-
ozhna, A. Skrypnyuk, V. Shamray, Ja. Chernopy-
shchuk and others. However, such process has
not received the expanded theoretical interpre-
tation yet. The confirmation of this thesis is the
fragmentation and contradiction of approaches
in regard of the constitutionalization process
of Ukraine-EU association. These facts are con-
firmed in legal literature, as well as some differ-
ences in understanding of its essence and mean-
ingful content.

At the same time, the development of asso-
ciative relations with the EU causes the neces-
sity for a detailed analysis of the implemented
and planned constitutional changes in order to
bring into correlation with the declared Euro-
pean integration aspirations of our state. The
Ukrainian scientist O. Zadorozhnyi emphasized
that the separation of the constitutional process
and various aspects of international law is false
and wrong, because only their integrated con-
sideration will allow to develop a holistic strat-
egy of the constitutional reform in Ukraine (Za-
dorozhnyi, 2014, p. 29).

2. Constitutional Factors of
Implementation of Ukraine’s
European Integration Aspirations
Obviously, the success of the Ukrainian
constitutional process of reformation is direct-
ly proportional to its compliance with a set of
conditions. Such conditions are: the conceptual
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validity; the systemicity; the transparability; the
national peculiarities of constitutional and legal
development and the formation of a constitu-
tional tradition; compliance with formal proce-
dural requirements (legality); public recognition
and support for the constitutional transforma-
tions (legitimacy); internal and external factors
of political, social and economic nature to mini-
mize their impact on the constitutional and legal
processes.

At the same time, the implementation of
any constitutional transformations primarily
requires the determination of two crucial po-
sitions. These viewpoints cover the following
issues: who is, inter alia, the “customer” of the
implemented and systematic constitutional
changes, and what is the pursued goal? It seems
that the “customer” of the constitutional reform
in our country is the people of Ukraine who seek
to change the approaches to the organization
of the state, the functioning of its apparatus, its
mutual interaction with society. According to A.
Lotyuk, the driving force for the constitutional
and other current reforms within the state is the
initiative of Ukrainian citizens, unprecedented
activity of civil society and its institutions relat-
ed to the modernization of the Constitution of
Ukraine and the renewal of the Ukrainian state
(Lotyuk, 2015, p. 110).

Taking into consideration these require-
ments of the Ukrainian people, the purpose of
the constitutional reform should be considered
the creation of a constitutional system of the
limited governance as a practical embodiment
of the constitutionalism doctrine. Consequently,
Ukraine shall become the constitutional state
(Boryslavska, 2016, p. 48).

It is believed that the achievement of this
goal is logically correlated with the implemen-
tation of the goals and objectives of the Associa-
tion Agreement between Ukraine and the EU. In
particular, Art. 4 of the Association Agreement
establishes that one of the purposes of the po-
litical dialogue between the Parties is “strength-
en respect for democratic principles, the rule
of law and good governance, human rights and
fundamental freedoms, ... and contribution to
the consolidating domestic political reforms”
(Association Agreement, 2017).

In our opinion, the successful fulfillment of
the tasks defined by the Association Agreement

requires the directing of the constitutionaliza-
tion processes directly into the regulation area
of these relations. It causes an objective necessi-
ty to regulate and confirm them at the highest -
constitutional and legal level. Other words, obvi-
ously, that the constitutional formalization of the
European orientation for further development
of the country is not enough to implement the in-
tegration aspirations of Ukraine. This is possible
only in case of creation of political, legal and eco-
nomic systems compatible with European ones.
In its turn, it requires the unification of constitu-
tional approaches to the regulation of the prior-
itized constitutional institutions — human rights
and freedoms, civil society, justice, mechanisms
of power decentralization, parliamentary sys-
tem of government market economy etc. On the
other hand, the constitutionalization process
directly depends on the consistent expression
of the normative content of the Constitution of
Ukraine in the current legislation detailing and
developing its prescriptions (Marceliak, 2016.
p- 72), as well as on the creation of appropriate
organizational principles necessary for the ef-
fective lawmaking and law enforcement meas-
ures. Because of this, the Association Agreement
acquis should become a particular guideline of
the state’s legal policy, and all national legal acts
should be interpreted and applied in maximum
conformity with its provisions.

In this context, the constitutionalization
of Ukrainian association with the EU is a mul-
ticomponent process, the implementation of
which should in one way or another cover all
levels of the legal system. The practical aspect of
constitutionalization process of association be-
tween Ukraine and the EU is revealed through
the dynamic set of organizational and legal na-
ture measures. They are aimed at the implemen-
tation by Ukraine of its European integration
purpose. Such measures should be carried out
in three important directions at the regulatory
level of the legal system.

Firstly, the fundamental precondition for
the constitutionalization of associative relations
between Ukraine and the EU is to reform the
meaningful and implementing principles of the
Fundamental Law of Ukraine to ensure the con-
stitutional support of this process.

Secondly, an important element of the con-
stitutionalization of the associative relations
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between Ukraine and the EU is the concretiza-
tion and itemization of constitutional norms
and principles in the positive law systems and
legislation (primarily in those legislative and
bylaws aimed at harmonizing national law with
EU law).

Thirdly, in the process of implementation
of the Association Agreement’s provisions, the
legal and law enforcement activities of nation-
al public authorities, and especially the judicial
bodies of constitutional and general jurisdiction,
become crucial.

Therefore, the national constitutionali-
zation of the association process is mediated
by all types of state legal activity (law-making,
law-based and law enforcement), which is con-
nected with the necessity to provide individuals
(individuals and entities) with the legal means
and measures of direct application of the Asso-
ciation Agreement acquis. All these areas of con-
stitutionalization are interconnected and com-
plementary, but this relationship is hierarchical.
It turns out that in any democratic, legal state
the constitution is an act of higher legal force,
its norms occupy the main priority with respect
to the norms of other legal acts, and their action
is determined by the principle of supremacy in
the legal system, which provides for the imple-
mentation of law-making and law enforcement
activities in the state on the basis and in accord-
ance with its provisions (Terletsky, 2007, p. 69-
70).

At the same time, no one constitution, no
matter how it regulates the social relations, is
unable to cover the full range of such relations,
because, on the one hand, the constitution has a
sustainable character, and social relations have
a dynamic nature, and on the other hand, the
range of these relations is extremely enormous.
Therefore, a certain part of them is regulated
by the legislative power through laws that must
comply with the constitutional principles, pur-
poses, declarations, i.e. its spirit (Baymuratov,
2008, p. 545-546). Also legal and law enforce-
ment decisions of constitutional and general
jurisdiction courts derive from the norms and
principles of the Constitution of Ukraine.

Therefore, in our opinion, the first of the
directions of constitutionalization process of
the association, i.e. at the level of the Funda-
mental Law, is mainly the paramount one, since

the Constitution of Ukraine, being empowered
within the national legal system by the rule and
the highest legal force, determines the basis of
associative relations’ legal regulation and there-
by gives the impulsion and directs the relevant
processes at other levels, which should be con-
sidered as secondary constitutionalization. At
the same time, the primary constitutionalization
process of association between Ukraine and the
EU has two aspects: meaningful and implement-
ing.

3. Meaningful Constitutionalization

of the Association Process between

Ukraine and EU

The meaningful constitutionalization is a
constitutional modernization with the meaning-
ful updating of the Fundamental Law provisions
in order to form the constitutional principles for
further democratization of social and political
life in Ukraine, approximation of the national
political and legal system to European values
and principles, improvement of the internal leg-
islative framework. These are the changes that
have been on the agenda for a long time in the
context of the constitutional reform in Ukraine.
But at the same time, these are the constitutional
transformations on which the EU insists, consid-
ering them as a necessary condition for further
development of associative relations with our
state and the implementation of its European in-
tegration aspirations.

The relevant approach is directly reflect-
ed in the text of the Association Agreement be-
tween Ukraine and the EU. For instance, Art. 3
and Art. 6 of the Association Agreement define
the desire both of Ukraine and the EU to cooper-
ate in order to ensure that their internal policy
is based on common principles, in particular,
such as stability and effectiveness of democratic
institutions, the rule of law and respect for hu-
man rights and fundamental freedoms, proper
governance, market economy, balanced devel-
opment, etc.

These provisions are stipulated in Art. 14
Chapter III “Justice, Freedom and Security” of
the Assocation Agreement. This article provides
that within the cooperation framework in the
sphere of justice, freedom and security, the Par-
ties pay special attaention and importance to the
establishment of the rule of law and strengthen-
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ing of institutions of all levels in the governance
field and law enforcement and judicial bodies.
The article emphasizes that the cooperation be-
tween Parties will be aimed at the strengthening
of the judiciary, improving its efficiency, guar-
anteeing its independence and impartiality and
fighting corruption (On ratification of the Asso-
ciation Agreement between Ukraine, on the one
hand, and the European Union, the European
Atomic Energy Community and their Member
States, on the other hand, 2014).

The constitutional reform is crucial for all
other measures, including sectoral reforms.
They should be based on the principle of con-
stitutionalization. At the current stage one of
the priorities of the constitutional reform is
to establish such a mechanism of state power,
which would make it impossible to usurp power
by any of the highest state officials, and at the
same time would ensure the unity of state policy
(Nikitenko & Magda 2015). The reform was sup-
posed to guarantee the fair justice, as well as lay
down the foundations for local self-government
reform and power decentralization.

Taking into consideration these principles,
the reform of judicial system and decentraliza-
tion of power (the reform of local self-govern-
ment) have become the crucial priorities of the
meaningful constitutionalization during the as-
sociation process between Ukraine and the EU.
In general, the Ukrainian external obligations
have entirely been coincided with domestic in-
terests mainly in these two spheres. Perhaps,
we suppose, the further steps in the imple-
mentation of constitutional transformations in
Ukraine were carried out quite quickly by devel-
oping proposals for the Basic Law reformation
and their partial implementation.

Based on the external obligations and inter-
nal priorities, the main issue of the meaningful
constitutionalization in the aspect of association
process between Ukraine and the EU was the re-
form of the Constitution of Ukraine in respect of
justice. In June, 2016 the Basic Law was amend-
ed by the relevant and additional provisions
thereto. They cover all components of the judi-
cial system, thereby ensuring a comprehensive
update of its constitutional principles (Prylut-
sky & Streltsova, 2016, p. 9-17). The main pur-
pose of these transformations was to optimize
the judiciary system in Ukraine, guarantee fair

justice, independence and professionalism of
judges, promote the status of contiguous institu-
tions (High Council of Justice, prosecutor’s office
and advocacy) in conformity with the European
standards, as well as to ensure the independ-
ence of the Constitutional Court of Ukraine and
its ability to protect the Basic Law through the
resolution of political conflicts in legal manner.

At the same time, the text changes to the
Constitution of Ukraine, being the basic factor
of constitutionalization process of association
between Ukraine and the EU, does not mean
mainly to the formal constitutional legalization.
Moreover, such changes do not lead to the judi-
cial system’s exhaustion (in particular, the issue
of the constitutional reform in respect of pow-
er decentralization and reorganization of local
self-government in Ukraine are still on the agen-
da). Therefore, the further constitutionalization
of the Ukrainian legal system is a complicated
process. Its effectiveness will be determined by
increasing of the constitutional quality and the
level of regulation of social relations in the state.

4. The Implementing

Constitutionalization of the

Association Process between Ukraine

and the EU

The second, i.e. the implementing aspect of
constitutionalization, is aimed at the purposeful
formation of constitutional preconditions for the
implementation of the Association Agreement’s
provisions to the national legal system. The im-
plementing constitutionalization predicts the
entire set of measures to reform the constitu-
tional legislation in order to create appropriate
constitutional principles for the implementation
of the Association Agreement’s provisions to the
national legal order of Ukraine. In fact, the im-
plementing aspect of the constitutionalization of
the associative relations between Ukraine and
the EU means the ensuring of the implementa-
tion of the Association Agreement’s provisions
within the framework of the Ukrainian national
legal order. There are certain important indica-
tors of the implementing constitutionalization
of the associative relations between Ukraine
and the EU. Firstly, the consolidation within the
Basic Law’s principles of foreign policy activities
of Ukraine (in particular, the European foreign
policy orientation of the state), which is a pre-
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requisite and a kind of constitutional and legal
guarantee of succession and consistency in im-
plementating measures within the associative
relations between Ukraine and the EU. Secondly,
the improvement of constitutional provisions in
respect of national and international law inter-
action, in particular, those that regulate the im-
plementation of international treaties into the
national legal system (first of all, Article 9 of the
Constitution of Ukraine).

5. Key Problems of Transformation of
the Constitution of Ukraine in respect
of the European Integration Direction.

In regard of the determination in the Con-
stitution of Ukraine of the strategic orientation
of the state to acquire the full membership of
Ukraine in the EU, it should be noted that the
debates in respect of the necessity for consolida-
tion in the preamble or in Chapter I of the Basic
Law of the provisions related to the European
vector of Ukraine are discussed in national sci-
entific scholars before the official amendments
to the Constitution of Ukraine enter into force.
The experts, referring to the Declaration on
State Sovereignty of Ukraine in 1990, pointed
out that it contains a provision that “The Ukrain-
ian SSR acts as an equal participant in interna-
tional communication, actively promotes the
strengthening of universal peace and interna-
tional security, directly participates in the Eu-
ropean process and European structures” (our
italics. — 0.S.) (Declaration on State Sovereignty
of Ukraine, 1990). Thus, it was noted that the
Declaration, although in general form, establish-
es certain principles of European orientation of
Ukrainian foreign policy and emphasized that
the current version of the Basic Law immediate-
ly requires them.

On the one hand, this approach had an ob-
jective basis, because the change of political
power forces (and especially in respect of the
President of Ukraine) on the regular basis caused
certain adjustments in the foreign policy orienta-
tion and development strategy of our state. Thus,
during the presidency of L. Kuchma the so-called
policy of “multiverse balancing” was laid down
in the Ukrainian foreign policy activity. On the
one hand, the priority direction of foreign policy
activity of our state was the European integra-
tion, and on the other, Ukraine took part in some

integration projects throughout the CIS and built
the bilateral relations with Russia and other Sovi-
et Union’s former republics on the basis of good
faith, cooperation and partnership. After the
Orange Revolution, the newly elected President
V. Yushchenko preferred the Western vector of
Ukrainian cooperation in the foreign sphere. In-
stead, his opponent and the following head of the
state, V. Yanukovych, radically changed Ukraine’s
external priorities from the western to the eastern
vector. As a result, new tendencies of Ukraine’s
movement to Eurasian integration structures got
the ooportunity to exist. Consequently, these cir-
cumstances ultimately led to the refusal to sign
the Association Agreement between Ukraine and
the EU and was one of the factors of the Revolu-
tion of Dignity in 2014. Analyzing these events,
V. Muraviov noted that the inclusion of the “Eu-
ropean integration article” into the Constitution
of Ukraine would contribute to its succession
in internal and foreign policy, regardless of the
change of political power forces, and consistency
in the progressive development of our state (Mu-
raviov, 2015, p. 29).

In addition, if we analyze the obligations
in the political, economic and legal spheres
undertaken by Ukraine under the Association
Agreement, and especially the wide-ranging and
scope of measures to be taken, including the ad-
aptation of national legislative regulation to EU
acquis, it becomes clear that this approach is de-
signed for the long term and requires a phased,
stability and predictability of the Ukrainian for-
eign policy vector.

Simultaneously, it is necessary to make
some assumptions in respect of certain amend-
ments to the Constitutional provisions related to
the strategic orientation of Ukraine for the long
period of time.

Firstly, it should be stated that the fixation
in the text of the Basic Law of European integra-
tion aspirations of our state has an exceptionally
internal, unilateral nature, since the Association
Agreement between Ukraine and the EU does not
currently provide Ukraine with any prospects of
membership in this international association. It
only emphasizes the Union’s recognition of Eu-
ropean choice and aspirations of Ukraine as a
European state that shares with the EU a com-
mon history and values. It also determines that
the political association and economic integra-
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tion of Ukraine with the EU will depend on pro-
gress in the implementation of this Agreement
and on Ukraine’s achievements in respect of
common values and approximation to the EU in
the political, economic and legal spheres. These
provisions reflect the principles of conditionali-
ty and evolution. They are often used by the Un-
ion’s practice in respect of associative relations’
regulation, but at the same time they indicate
that unlike the Agreements on stabilization and
association with the Balkan countries or even
former European agreements with the Central
and Eastern Europe countries, the Association
Agreement with Ukraine does not aim to pre-
pare it for accession to the EU.

Based on these suggestions, we consid-
er that the consolidation in the Basic Law of
Ukraine of provisions in respect of its strategic
movement to acquire the full membership in
the EU should primarily be caused by the bilat-
eral nature of such movement, which is current-
ly absent.

Secondly, despite the fact that the Basic Law
in a democratic society should be characterized
by an increased degree of stability, it should be
stated that in the current domestic realities, cer-
tain political interests have often been amended
to the text of the Constitution of Ukraine. There-
fore, even the including of these provisions in
the text of the Constitution of Ukraine does not
guarantee the full invariability of state’s foreign
policy priorities in the future.

Thirdly, we consider that the definition and
consolidation of the strategic foreign policy of
Ukraine in the Basic Law should primarily rely
on the will of the Ukrainian people. Therefore,
this issue should be brought to the general dis-
cussion through the national referendum. But
taking into account that the part of the state’s
territory is annexed and occupied by the Rus-
sian Federation, the involvement of all Ukrain-
ian citizens is almost impossible. Thus, even
the referendum will be hold, its results cannot
be considered completely positive and exact
(Streltsova, 2019, p. 305-308).

Therefore, the entry into force of amend-
ments to the Constitution of Ukraine (in re-
spect of the definition of the European vector
of state development) is only a small part of a
much more global process. It should be support-
ed mainly by the successful and constitutional

maintanance that will be the key to the Ukrain-
ian gradual transformation into a democratic
and legal state.

6. Conclusions

Thus, the implementation of both meaning-
ful and implementing constitutionalization of
association between Ukraine and the EU can be
implemented only by incorporation of this pro-
cess directly into the context of constitutional
reform in Ukraine. It is important to realize that
the implementation of constitutional reform
and the establishment of associative relations
with the EU should not be considered as two
parallel directions of work holding in different
coordinate systems. On the contrary, only max-
imum synchronization of measures carried out
within these areas, determination on both bases
of their priorities, coordination and confirma-
tion of current tasks will allow to develop a com-
prehensive strategy of constitutional reform
and provide constitutional transformations of a
holistic nature. In our opinion, the instrumen-
tarium laid down in the political and economic
parts of the Association Agreement, under the
conditions of its consistent and pragmatic appli-
cation, can ensure the reformation of national
political, legal, social and economic institutions
in Ukraine, taking into account its national in-
terests.

Bibliography

1. Baiimyparos, M. 0., bataHos, O. B., ChiaeHko, I. A., Ky-
paHiH, B.0. & Meppbko, K0. C. (2008). Bcmyn do koHcmu-
myuitiHo2o npasa Ykpainu. Tom 1. 3azansHi acnekmu: Oc-
Hosu meopii KoHcmumyuyitiHoeo npaea. Xapkis: Ogiccei,
672 c.

2.  bopucnaecbka, 0. M. (2014) KoHcTuTyuiiHa pedopma
AK WNAX GOpMYBaHHAB YKpaiHi KOHCTUTYLiHOI cucTe-
MKW 0BMEXEHOro MpaBniHHA (Ha OCHOBI AOCBiAY EBPO-
nencbkoi Moaeni KOHCTUTyUioHanismy). flpaso Ykpairu,
2014,7,C. 47-54.

3. [leknapauia npo OdepmasHuli cysepeHimem YKpaiHu
(1990). URL: https://zakon.rada.gov.ua/laws/show/55-
12#Text

4.  3apopoxHii, 0. (2014). MpoekTn pedopmyBaHHS KoH-
CTUTYLIT YKpaiHu i MixkHapogHe npaBo. YkpaiHcekuli ya-
conuc mixHapodHozo npasa, 3,C. 29-41.

5. Jlotwok, O. C. (2015). KoHcmumyuiini 3acadu pozsum-
Ky ma @yHKUIOHY8AHHS 2pOMAOSIHCLKO20 CYCNinbCmad 8
Ykpaini. Kvis: Nipa-K, 356 c.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

73



Section 2. Constitutionalism as modern science

10.

11.

12.

13.

Mapuensk, 0. B. (2016). KoHcTuTyuitHa pedopma B
YKpaiHi i KOHCTUTYUiOHani3auis HawioHanbHOI NpaBo-
BOi cuctemu. KoHcmumyuiliHo-npagoge 6ydigHuLmM80
ma 31ami enox: NoWwyK onmuMansHuUx modenel: marte-
pianu MixHapoAHOi HayKOBO-MPAKTUYHOI KOHdepeH-
uii (c. 71-73). Yxropof: Y>KropoacbKuit HaLiOHanbHUM
yHiBepcuTeT.

Mypasiios, B. I. (2015) OpraHi3auiiHo-npaBoBuii Me-
XaHi3M peanisauii Yroam npo acouiauito Mix YkpaiHoto
Ta €sponevicbkuMm Coto3oM. [Ipaso Ykpairu, 8, C. 17-32.
Mpunyubkuit C. B. & Crpenbuosa, 0. B. MogepHisauis
CTaTycy CyAAiB: KOHLENT B3aEMOAii rpoMafsHCbKOro
CyCniNbCTBa Ta AepXXaBM B YMOBAX KOHCTUTYLIMHOI pe-
dopmu 2016. Tybniyre npaso, 4 (24), C. 9-17.

Mpo pamugikauito Yeodu npo acouiayito Mix< Ykpairoro,
3 00Hi€ei cmopoHu, ma €sponelicbkum Coro3om, Egponeli-
CbKUM CNigmogapucmeoM 3 amoMHOi eHepeii i iXHiMu
oepwasamu-4aeHamu, 3 iHwoi cmopoHu. (2014). 3akoH
Ykpainn No 1678-VIl. URL: https://zakon.rada.gov.ua/
laws/show/1678-18#Text

Crpenbuosa, O. B. (2019) MNpobnemn pedopmyBaHHS
KoHcTuTyuii YkpaiHn B KOHTEKCTi 3abe3neveHHs €B-
ponewncbKkoi iHTerpauii. KoHcmumyuiliHo-npasose 6y-
0i8HUUMBO Ha pybexi enox: NowyK onmuMansHUX Mo-
Oeneli: matepiann MiXHapoaHOi HayKOBO-NPaKTUYHOI
KoHdbepeHuii (c. 305-308). Yxropoa: YXropoacbkui
HaLliOHanbHWI yHiBEpCUTET.

Tepneubkuit, 1. C. (2007). KoHCTUTYUIMHO-NpaBOBE pe-
ryNoBaHHS Aii MiXKHapOAHMX AOroBopiB B YKpaiHi (auc.
... KaHa, ropua. Hayk: 12.00.02 - KoHCTUTYUiHe NpaBo;
MyHiuMnanbHe npaso). Opeca, 234 c.

Yeoda npo acouiauito Mix YkpaiHoto, 3 00Hi€Ei cmopoHU,
ma €sponelicekum Coro3oM, Egponelicbkum cnisemosapu-
CMB0M 3 AmOMHOI eHepeii i IXHIMU depxasamu-4ieHamu,
3 iHwoi cmoponu. URL: https://zakon.rada.gov.ua/laws/
show/984_011#Text

Hikitenko, C. & Marpa, M. (2015) Yu BukoHye Kuis
Bumorn €C? YactuHa 7: KoHctutyuiHa pedopma. €s-
poneliceka npasda. URL: https://www.eurointegration.
com.ua/articles/2015/02/4/7030422/

References:

Baimuratov, M. A., Batanov, A. V., Slydenko, Y. D.,
Kuranyn, V. A. & Pedko, Yu. S. (2008). Kurs konsty-
tutsyonnoho prava Ukraynsl. Tom 1. Obshchaia chast:
Osnovbl teoryy konstytutsyonnoho prava. [Introduc-
tion in Constitutional Law of Ukraine.Volume 1. Gener-
al Aspects: Foundations of Constitutional Law Theories)
Kharkov: Odyssei. [in Ukrainian].

Boryslavska, 0. (2016) Konstytutsiina reforma yak
shliakh formuvannia v Ukraini konstytutsiinoi systemy

obmezhenoho pravlinnia (na osnovi dosvidu yevro-
peiskoi modeli konstytutsionalizmu). [Constitutional
Reform as a Formation Direction of a Constitutional
System of Limited Power in Ukraine (based on the ex-
perience of the European model of constitutionalism)]
Pravo Ukrainy, 7,47-54. [in Ukrainian].

Deklaratsiia pro derzhavnyi suverenitet Ukrainy [Dec-
laration of State Sovereignty of Ukraine] (1990). Avail-
able from: https://zakon.rada.gov.ua/laws/show/55-
12#Text [in Ukrainian].

Zadorozhnii, 0. V. (2014) Proekty reformuvannia kon-
stytutsii Ukrainy i mizhnarodne pravo. [Projects of Ref-
ormation of the Constitution of Ukraine and Interna-
tional Law]. Ukrainskyi chasopys mizhnarodnoho prava,
3,29-41.[in Ukrainian].

Lotiuk, O. S. (2015) Konstytutsiini zasady rozvytku ta
funktsionuvannia hromadianskoho suspilstva v Ukraini.
[Constitutional Principles of the Development and
Functioning of Civil Society in Ukraine]. Kyiv: Vyd-vo
Lira-K. [in Ukrainian].

Martseliak, O. V. (2016). Konstytutsiina reforma v
Ukraini i konstytutsionalizatsiia vitchyznianoi pra-
vovoi systemy [Constitutional Reform in Ukraine and
Constitutionalization of the National Legal System].
Konstytutsiino-pravove budivnytstvo na zlami epokh:
poshuky optymalnykh modelei (pp. 71-73). Uzhhorod:
Uzhhorodskyi natsionalnyi universytet [in Ukrainian].
Muraviov, V. (2015) Orhanizatsiino-pravovyi mekha-
nizm realizatsii Uhody pro asotsiatsiiu mizh Ukrainoiu
ta Yevropeiskym Soiuzom [Organizational and Legal
mechanism for the Implementation of the Association
Agreement between Ukraine and the European Un-
ion]. Pravo Ukrainy, 8,17-31.[in Ukrainian].

Prylutskyi, S. V. & Strieltsova, 0.V. (2016) Modernizat-
siia statusu suddiv: kontsept vzaiemodii hromadians-
koho suspilstva ta derzhavy v umovakh konstytutsii-
noi reformy 2016 roku [Modernization of the Status of
Judges: a Concept of Interaction between Civil Society
and the State in the Conditions of Constitutional Re-
form in 2016]. Publichne pravo, 4 (24), 9-17. [in Ukrain-
ian].

Pro ratyfikatsiiu Uhody pro asotsiatsiiu mizh Ukrainoiu, z
odniiei storony, ta Yevropeiskym Soiuzom, Yevropeiskym
spivtovarystvom z atomnoi enerhii i yikhnimy derzha-
vamy-chlenamy, z inshoi storony [Ratification of the As-
sociation Agreement between Ukraine, of the one part,
and the European Union, the European Atomic Energy
Community and their Member States, of the other part]
(2014): Zakon Ukrainy No 1678-VII. Available from:
https://zakon.rada.gov.ua/laws/show/1678-18#Text
[in Ukrainian].

74

KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 3. 2020



Olga Strieltsova, Serhii Prylutskyi

10. Strieltsova, 0. V. (2019) Problemy reformuvannia
Konstytutsii Ukrainy v konteksti zabezpechennia yev-
ropeiskoi intehratsii [Problems of the Reformation
of the Constitution of Ukraine in the Context of Eu-
ropean Integration Ensurance] Konstytutsiino-pravove
budivnytstvo na zlami epokh: poshuky optymalnykh mo-
delei (pp. 305-308). Uzhhorod: Uzhhorodskyi natsion-

alnyi universytet. [in Ukrainian].

11. Terletskyi, D. S. (2007) Konstytutsiino-pravove rehuliu-
vannia dii mizhnarodnykh dohovoriv v Ukraini [Constitu-
tional and Legal Regulation of International Treaties

in Ukraine] (Doctor’s thesis). Odesa. [in Ukrainian].

13.

ta Yevropeiskym Soiuzom, Yevropeiskym spivtovarystvom
z atomnoi enerhii i yikhnimy derzhavamy-chlenamy, z in-
shoi storony [Association Agreement between the Euro-
pean Union and the European Atomic Energy Community
and their Member States, of the one part, and Ukraine, of
the other part]. Available from: https://zakon.rada.gov.
ua/laws/show/984_011#Text [in Ukrainian].

Nikitenko, S. & Mahda, M. (2015) Chy vykonuie
Kyiv vymohy YeS? Chastyna 7: Konstytutsiina refor-
ma [Does Kyiv Fulfill the EU Requirements? Part 7:
Constitutional Reform]. Yevropeiska pravda. Availa-
ble from: https://www.eurointegration.com.ua/arti-

12.

Uhoda pro asotsiatsiiu mizh Ukrainoiu, z odniiei storony, cles/2015/02/4/7030422/ [in Ukrainian].

OO

O

KOHCTUTYLIOHANI3ALIA MPOLIECY ACOLIALIT YKPAIHU 3 €C: 3MICTOBHUN TA
IMMAEMEHTALINHUNA ACNEKTIU

Onbra CrpenbuoBa,

doueHm kagedpu KoHCmumyuiliHo2o npasa

Kuiscekoz2o HayioHanbHoz2o yHisepcumemy imeri Tapaca LllesyeHka
00KMOp PUOUYHUX HAYK, OOUeHm
orcid.org/0000-0002-0907-2049

streltsovaov@ukr.net

Cepriit Mpunyubkui,

npogecop IHcmumymy npasa

Kuiscekoz20 HayioHanbHo20 yHisepcumemy imeri Tapaca LllesyeHka
00KMOp PUOUYHUX HAYK, 00UEeHM
https.//orcid.org/0000-0002-5019-6975

priluckiys77 @gmail.com

AHorauis

Memoto daHoi cmammi € ocnidweHHs Npoyecy KOHCMUMyUioHani3ayii acoyiamusHux 8iOHOCUH Mix YKpaiHow ma
€sponeticbkum Cor30M. ABMOPU BUOKPEMIIOIOMb MA PO3KPUBAOMb 08a OCHOBHI ACNEKMU Lib020 NPOUECY: 3MiCMOosHUl ma
iMnnemeHmauitiHud. BusHayaemscs, uio 3MiCmosHa KOHCMUMYUiOHAN3auis no c8oili cymi € KOHCMUMYUiliHOK MOOepHi-
3auiero, y X00i sIKoi 8i06y8aembCs 3MiCmMoBHe 0HOB8/IEHHS NooxeHbs KoHcmumyuii 3 Memoro popMyB8aHHs KOHCmUmyuitiHux
3acad ons nodanbuwioi deMokpamu3auii CycninbHO-NOAIMUYHO20 MUMMS 8 YKpaiHi, HabNUXeHHS HaUioHanbHoi norimu-
Ko-npasoeoi cucmemu 00 egponeliceKux UiHHocmel ma npuHyunie, yooCKOHANEHHS 8HyMpPIllHb00EePHAgHOI 3aK0H00as4oi
6a3u. IMnaemeHmauyiliHull acnekm KOHCMUMYyUioHaniaayii nonseae y yinecnpssmMosaHoMy opMysaHHi KoHCMumyuitiHux
nepedymos 015 imnaemeHmauii nonoxeHs Y200u npo acouiauito 00 HaUioHAMLHOI cUCMEMU NPasa. ABmopu 88amaroms, uio
30iliCHEHHS SIK 3MICMOBHOI, MAK i iMnaeMeHMauitiHoi KoHcmumyuioHanizauii acouiayii Ykpainu 3 €C moxHa peanisysamu
JIUWe WASIXOM 8K/IYEHHS aH020 Npouecy 6e3nocepedHsb0 y KOHMeKCcmi KoHcmumyuiliHoi pegopmu 8 YKpaiHi.

Y cmammi npoaHanizosaHo 3axodu op2aHizayiliHo-npasoso2o Xapakmepy, CnpMOBAHI HA peanizauin Memu €s-
ponelicokoi iHmezpauii Ykpainu i su3HavyeHo, w0 maki 3axo0u Marme 30iliCHL8AMUCS 30 MPbOMA OCHOBHUMU HANPS-
mamu: 1) pegpopmysaHHs 3micmogHUx ma imnaemeHmauiliHux 3acad OCHOBHO20 3aKOHY YKpaiHu dns 3a6e3neyeHHs
KOHCMumyuiliHo20 cynpogody Ub020 Npouecy; 2) KOHKpemu3auis ma 0emanizauis KOHCMuUmMyuitiHux HOpM i npuHyunie
y 3akoHo0ascmai (nepedycim y mux 3akoH00ag4yux ma nid3akoHHUX HOPMAMUBHO-NPABOBUX AKMAX, Ki CNPSIMOBAHI HA
2apMOHI3auito HaUioHaAbLHO20 npasa 3 npasom €C); 3) npagomaymayHa ma npaso3acmoco8Ha 0isNbHICMb HAUIOHANb-
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HUX op2aHie OepxasHoi enadu, i 0cobuso Cydosux op2aHie KoHCMUMyUiliHoi ma 3a2anbHoi PUCOUKUii, dns 3abe3ne-
YeHHS peani3auii nonoxeHs Y200u npo acoyiauito.

3eepmaemecs y8aza Ha nesHi npobnemu pegopmysarHs KoHcmumyuyii YkpaiHu y 383Ky i3 3a6e3neyeHHsaM €8po-
nelicekoi iHmezpauii ma suci081K0MbCS KPUMUYHI 3ACMePEEHHS, N0853aHI 3 00N0BHEHHAM KOHCMUMyuii NoiomeH-
HAMU w000 cmpameziyHo2o Kypcy YkpaiHu Ha 00820mpusany nepcnekmusy.

Asmopu pobnsime 8UCHOBOK NPo mMe, Wo NposedeHHs KOHCmumyuyiliHoi peopMu ma 6cmaHoeneHHs acouiamus-
HUX 8iOHOCUH i3 €C € dBoMa 830EMON0OB¥3AHUMU NpoUecamu i momy auwe MAaKCuMaabHa CUHXpPOHi3auis 30ilicHo8a-
HUX Yy MeXax uux HanpsiMkie 3axodie, BUHAYEHHS iX npiopumemis, KOOPOUHAIS Ma y32003EHHS NOMOYHUX 3G80aHb
00380/19Mb PO3pobUMU KOMNJIEKCHY CMpamezito KOHCMUMmyuiliiHo2o pegopMysaHHs ma Hadadymes KOHCMUmyuiiiHuM
nepemsopeHHIM UiNnicHo20 xapakmepy.

KnwouoBi cnoBa: KoHcmumyuis YkpaiHu, koHcmumyuiliHa pegopma, KoHcmumyuioHanizauis, €sponelicokuli

Cors, Ye00a npo acouiauito mixc Ykpainoro ma €C.

KoncmumyuitiHo-npagogi akademiyHi cmydii. Bunyck 3. 2020



Oksana Shcherbanyuk

CONSTITUTIONAL IDENTITY IN THE ARGUMENTATION
OF DECISIONS OF CONSTITUTIONAL COURTS

Oksana Shcherbanyuk,

Head of the Department of Procedural Law,

Yuriy Fedkovych Chernivtsi National University,

Doctor of Juridical Science, Associate Professor

https://orcid.org/0000-0002-1307-2535

Scopus ID:
https://www.scopus.com/authid/detail.uri?authorld=57217827953&eid=2-s2.0-85087613989
Researcher ID: D-9287-2016

oksanashcherbanyuk7@gmail.com; o.shcherbanyuk@chnu.edu.ua

Summary

The latest trend in modern European constitutionalism is the issue of constitutional
identity. Constitutional courts, which are the embodiment not only of the protection of the
Constitution, but also of the limitation of power, are influential subjects of assessing the
country’s international obligations and their implementation in national legislation. The
purpose of the article is to analyze the constitutional identity in the argumentation of deci-
sions of constitutional courts.

The research method is a comparative legal analysis of the practice of constitutional
review bodies in order to assess the expression of the concept of respect for national identi-
ty, which has become a condition and principle of legal integration in the European region.
In addition, empirical analysis of decisions of constitutional courts was used. Using the
system-structural method, the doctrine of «constitutional boundaries» as a component of
constitutional identity is analyzed.

Itis justified that the concept of «identity» appeared and began to be actively used by Eu-
ropean constitutional courts to justify decisions related to the processes of European integra-
tion and the expansion of the influence of supranational institutions of international organi-
zations, including the European Union. It is proved that the decisions of constitutional courts
should be based on national legal values, taking into account international practice and the
principle of the supremacy of the Constitution. At the same time, national courts must take
into account the country’s international obligations when making decisions. In today’s world,
constitutional courts cooperate with the courts of international organizations, which form a
common case law in the member states, in particular on the interpretation of human rights.
This is manifested in the citation by constitutional courts in their acts of decisions of supra-
national judicial bodies. It should also be noted that the constitutional court may be guided
by the positions of international courts in forming its legal position, but according to the doc-
trine of judicial discretion, the national court is free to assess the circumstances of the case
and it is best acquainted with national features and specifics of national law.

The analysis of the decisions of the bodies of constitutional proceedings, which used
the concept of constitutional identity, gave grounds to claim that the courts in their practice
in their interpretation appealed to different arguments depending on the specifics of the
case. For example, in formulating the doctrine of constitutional boundaries, the Constitu-
tional Court of Italy, in substantiating its decision, used at the same time an argument by
analogy, an argument of agreement, an argument of general principles. The Federal Con-
stitutional Court of Germany in its decision in the case of the Maastricht Treaty resorted to
naturalistic and systemic arguments.
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It is concluded that constitutional identity is a system of interpretive arguments used
by constitutional courts to substantiate decisions that verify compliance with the national
specifics of constitutional norms. Of course, this applies to the categories of so-called «diffi-
cult cases», for the argumentation of which requires a system of strong arguments.

Key words: constitutional proceedings; constitutional argumentation; national
identity; interpretive argument; constitutionalism.

1. Introduction.

Constitutional identity is a relatively new
concept in the theory of constitutional law,
which appeared in the motivating part of the
decisions of constitutional courts in the second
half of the twentieth century in connection with
the cases related to the process of European in-
tegration.

Over the last few years, national constitu-
tional identity has become a new trend in Euro-
pean constitutionalism. The concept of national
identity is welcomed by some authors, others
demonize its implications for the EU, and others
discuss important decisions of the constitutional
courts. In modern conditions, scholars and judg-
es have made the concept of constitutional iden-
tity so fashionable and yet so ambiguous that
an in-depth analysis of constitutional identity is
necessary.

The European Constitutional Courts have
begun to use this concept as a legal counterar-
gument against the influence of the European
Court on the national legal systems of the Mem-
ber States.

At the theoretical level, the use of this new
concept has provoked much criticism from legal
scholars because, in their view, its non-legal and
non-scientific nature. At the same time, there
were many supporters of this concept, who are
representatives of civilizational and socio-cul-
tural approaches to law. One way or another,
this concept has attracted the attention of con-
stitutional scholars who have not yet developed
a common understanding of the concept. Some
of them suggest defining constitutional identity
as a method of legal argumentation.

The doctrine of constitutional identity was
formed on the basis of judicial practice, includ-
ing national constitutional courts (which imple-
ment the function of constitutional interpreta-
tion). At the same time, it was often seen as a
kind of reflection of the concept of respect for

national identity, which became a condition and
principle of legal integration in the European
region.

2. Constitutional identity as a
constitutional argument in the
decisions of the Federal Constitutional
Court of Germany

«Constitutional identity» is little studied in
legal doctrine (Rosenfeld, 1994; Jacobsohn, 2006,
p- 361; Arnaiz & Llivina, 2013) And constitution-
al jurisprudence. As noted in the legal literature,
from a doctrinal point of view, the concept of
«identity» has been mainly studied in social re-
search (Sledzinska-Simon, 2015, p- 124-155) and
only recently began to attract the attention of le-
gal scholars studying international law. and con-
stitutional scholars. The reason for the increased
attention to this topic in legal science is that the
concept of «identity» has emerged and is actively
used by European constitutional courts to justi-
fy decisions related to European integration and
expanding the influence of supranational insti-
tutions of international organizations, including
the European Union. However, it is the consist-
ent ratification of international treaties concern-
ing the establishment and empowerment of the
institutions of the European Union, in particular
the Maastricht and Lisbon Treaties, that has led
to the emergence of modern research on consti-
tutional identity (Marti, 2013, p. 17-36; Kucheren-
ko, Klochko, 2019, p. 99-124).

The judgment of the Federal Constitutional
Court of Germany in the Gorgul case of 14 Oc-
tober 2004 opened a new stage in the relations
between the European Court of Human Rights
and national constitutional justice bodies, set-
ting a precedent for «principled resistance» to
the legal positions of the European Court of Hu-
man Rights. Of particular interest is the argu-
ment used by the German Federal Constitutional
Court to justify non-compliance with the judg-
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ment of the European Court of Human Rights,
in particular the interpretation of acts of the Eu-
ropean Court of Human Rights as «ultra vires»
(illegal acts beyond jurisdiction). To begin with,
it is necessary to consider the constitutional and
legal significance of an international legal treaty
in the German legal system. Gorgil v. Germany
is also interesting in that it has identified this
fundamental issue for the German legal order.
Of course, the Federal Constitutional Court of
Germany could avoid considering it only on the
basis of national law. However, the body of con-
stitutional proceedings directly raised the ques-
tion of the status of the legal positions of the Eu-
ropean Court of Human Rights.

Having examined the provisions of Art. 23,
24, 25 and Art. 59 of the Basic Law of Germany,
the Federal Constitutional Court came to the fol-
lowing conclusions:

- firstly, despite the commitment and open-
ness of the German legal order to international
law, judgments based on the law of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms are an order of mag-
nitude lower than German constitutional law;

- secondly, «the legal force of judgments of
the European Court of Human Rights extends in
accordance with international legal principles,
first of all, to the member states themselves as
such» and cannot oblige public authorities to take
certain actions, as this would be interference. In
the domestic sphere of regulation. The Federal
Constitutional Court of Germany noted that only
the constitutional review body has such powers
(according to § 31 para. 1 of the FCC Act);

- thirdly, under the obligations arising from
Art. 52 of the European Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms («effective enforcement of any provision»),
the Federal Constitutional Court of Germany un-
derstands above all the obligation to take these
provisions into account, but this does not mean
that they must be followed in all cases. Nation-
al courts cannot mechanically comply with the
position of the European Court of Human Rights,
especially in cases where there are «various legal
relationships related to the exercise of constitu-
tional rights, for example, in private law»;

- fourthly, even if a judgment of the Euro-
pean Court of Human Rights finds that a nation-
al court’s decision is contrary to the Convention,

it does not «affect the legal force of that deci-
sion» because it is not provided for in either the
Convention or the Constitution (BVerfG, Order
of the Second Senate of 14 October 2004 - 2 BvR
1481/04).

In this case, the Federal Constitutional Court
of Germany separated its jurisdiction from that
of the European Court of Human Rights. It was
determined that the European Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms has the status of a federal law, i.e.
the Federal Constitutional Court of Germany has
not made the provisions of the European Con-
vention and the case law of the European Court
of Human Rights constitutional. However, he
noted that the Convention is important in the
case law of the Federal Constitutional Court of
Germany and in the implementation of interna-
tional principles in the German legal system.

Thus, the Federal Constitutional Court of
Germany has stated that national courts are not
obliged to review their decisions on the basis
of the rulings of the European Court of Human
Rights. However, the Federal Constitutional
Court of Germany has made an important cave-
at - in some cases, German courts may review
the case and take into account the position of
the European Court of Human Rights, but this is
not a general rule of interaction between these
jurisdictions, as there must be real procedural
possibilities.

Such a possibility is provided only in the
Criminal Procedure Code of Germany in para-
graph 6 of § 359 of the CPC «Restoration in fa-
vor of the convict», i.e. review is possible only
in criminal cases. The German Federal Consti-
tutional Court also ruled that civil proceedings
had a different specificity, and that the position
of the European Court of Human Rights in this
area could not reflect a real balance of rights
and interests «alongside the applicant and the
Court. Only the State Party concerned; the pos-
sibility of third parties participating in the com-
plaint proceedings (Article 36 § 2 of the ECHR)
is not the institutional equivalent of the rights
and obligations of a party to the proceedings or
other persons admitted to the national proceed-
ings» (BVerfG, Order of the Second Senate of 14
October 2004 - 2 BvR 1481/04).

Thus, the Federal Constitutional Court of
Germany has established a clear framework
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for cooperation between the two jurisdictions,
based on the recognition of the limited legal im-
pact of the Convention on the national legal sys-
tem. The Federal Constitutional Court has ruled
that «the law of the Convention does not take
precedence over federal law, especially if it has
not previously been the subject of a judgment of
the European Court of Human Rights». Elements
of the dualistic approach can be traced in this
position.

The Federal Constitutional Court sees the
legal impact of the rulings of the European
Court of Human Rights in the use of these acts as
«ancillary to the interpretation» of German con-
stitutional rights and freedoms. Cases of misap-
plication or non-compliance with international
legal obligations by German courts are the ex-
clusive jurisdiction of the Federal Constitutional
Court of Germany. This competence is exercised
by the Federal Constitutional Court, resolving
disputes taking into account the position of the
European Court of Human Rights.

In this regard, it is pertinent to recall the
history of relations between the Federal Consti-
tutional Court of Germany and another supra-
national body, the European Court of Justice,
which also claimed the role of «supreme arbi-
ter» in an attempt to invade constitutional reg-
ulation (EC]J, Case 11-70). The Federal Constitu-
tional Court responded with a ruling by Solange
I, in which (as in the Gorgul case) it refused to
recognize the primacy of supranational regula-
tion (ECJ, Case 11-70).

The model of judicial cooperation proposed
in the Solange I case provided that a suprana-
tional body has the exclusive right to interpret
at its level, and a national court has the compe-
tence to determine the limits of integration of
supranational norms (the doctrine of constitu-
tional limits).

A similar position is taken by the Italian
Constitutional Court, declaring its right to con-
stitutional review of those acts of the European
Union in the adoption of which the Union act-
ed within its competence (ultra vires) (Senten-
za 183/1973. Deposito del 27/12/1973). Thus,
there is a certain continuity of the positions of
the Federal Constitutional Court of Germany on
the protection of its constitutional identity (Sen-
tenza 183/1973. Deposito del 27/12/1973). A sim-
ilar approach was used by the FCC in the case

of Gorgiilli v. Germany of 14 October 2014. Ac-
cording to this judgment of the Federal Consti-
tutional Court of Germany, «The Basic Law aims
to integrate Germany into the legal community
of peaceful free states, but it does not provide
for the renunciation of sovereignty enshrined,
above all, in the German Constitution. Thus,
this does not violate the aim of adhering to in-
ternational law if the legislator, as an exception,
does not respect the law of international trea-
ties, provided that this is the only possible way
to avoid violating fundamental constitutional
principles» (BVerfG, Order of the Second Senate
of 14 October 2004 BvR 1481/04).

3. The doctrine of «constitutional
boundaries» and constitutional
identity.

In the legal positions analyzed above, the
Federal Constitutional Court of Germany devel-
ops and formalizes the doctrine of constitutional
boundaries and allocates a special area of legal
regulation that has «immunity» from decisions
of international justice bodies, which the Court
calls the «constitutional core».

In this regard, the doctrine of constitutional
boundaries and the related concept of «consti-
tutional identity» need to be examined in more
detail. The concept of counter-boundaries or
constitutional boundaries originated in Italian
legal doctrine, and its author is Paolo Barile.
According to his approach, there is limited legal
influence of European Union and UN law in the
national legal system, and the degree of integra-
tion of supranational norms is based on their
compliance with the general principles of the
constitutional order of the country. These prin-
ciples are recognized as a barrier (counter-lim-
it), a kind of limit for the action of community
norms. Since its inception, this doctrine has re-
ceived formal support in the relevant decisions
of the constitutional courts of Italy and Germa-
ny. The Italian Constitutional Court’s judgment
of 27 December 1973 Ne 183/73, the Frontini case
and the German Federal Constitutional Court’s
judgment of 25 May 1974 (Solange I) set out the
main provisions of this doctrine.

The national constitutional justice authori-
ties reach similar conclusions in these decisions:
despite the recognition of the rule of law of the
European Union, if these norms contradict the
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«basic principles of the constitutional order» or
«fundamental constitutional rights» they cannot
be applied in domestic law.

It should be noted that the doctrine of con-
stitutional boundaries has been used in assess-
ing the constitutionality of not only internation-
al obligations arising from European Union law.
The most significant here is the Judgment of the
Italian Constitutional Court of 22 October 2014
Ne 238, in which the doctrine of constitutional
boundaries applies to obligations arising from
the UN Charter (Article 94 of the International
Court of Justice) (Sentenza 238/2014). Deposit of
22/10/2014). The Court of Florence considered
the constitutionality of the first paragraph of Ar-
ticle 10 of the Italian Constitution, in so far as
it obliges a national judge to abide by a ruling
of the UN International Court of Justice when it
established an Italian judge’s obligation to deny
him jurisdiction. Against humanity committed
by the Third Reich in Italy. This is a conflict be-
tween the Italian Constitutional Court and the
UN International Court of Justice. Italy lost the
case to Germany in a UN court and undertook to
comply with a number of regulations to improve
its legislation. The Constitutional Court of Italy,
assessing the decision, pointed out that the im-
plementation of the norm of international law is
possible only if it complies with the Constitution
of Italy and constitutional human rights and
freedoms. Exercising its competence to assess
the norms of international law on their consti-
tutionality, the Constitutional Court of Italy did
not allow the implementation of the decision of
the International Court of Justice in Italy, citing
the constitutional barrier and protection of hu-
man rights and freedoms in its territory. Thus,
the prototype of the concept of constitutional
identity in Italian constitutional jurisprudence
was the doctrine of constitutional boundaries,
which the Italian Constitutional Court defined
as the basis of constitutional principles and fun-
damental rights guaranteed by the Constitution.

The broad wording of the concept of «na-
tional identity» in the Lisbon Treaty suggests that
the new norm’s focus on the functional features
of the state shifts the emphasis from national to
constitutional identity, as a result of which Euro-
pean constitutional courts have developed their
own concepts of constitutional state identity.
The practice of cooperation between the Euro-

pean Court of Human Rights and the Constitu-
tional Court of Bosnia and Herzegovina is quite
interesting. The peculiarity of their relationship
is that the European Court of Human Rights, as
a court of an international organization and a
supranational body, participates in the forma-
tion of the judiciary of the Constitutional Court
of Bosnia and Herzegovina, and the President
of the European Court of Human Rights has the
right to appoint 3 judges.

4. Relationship between constitutional
courts and courts of international
organizations: cooperation or
autonomy?

The emergence of a supranational legal or-
der causes a change in the relationship between
the constitutional courts and the courts of inter-
national organizations. What can be their forms
of interaction? Cooperation, confrontation, au-
tonomy? National constitutional courts do not
procedurally interact with each other, have dif-
ferent legal principles of formation and organ-
ization, competence. However, their tasks and
functions for the protection of the constitution
are common. In today’s world, constitutional
courts cooperate with the courts of international
organizations, which form a common case law
in the member states, in particular on the inter-
pretation of human rights. This is manifested in
the citation by constitutional courts in their acts
of decisions of supranational judicial bodies.
It should also be noted that the constitutional
court may be guided by the positions of inter-
national courts in forming its legal position, but
according to the doctrine of judicial discretion,
the national court is free to assess the circum-
stances of the case and it is best acquainted with
national features and specifics of national law.

In our opinion, the decision of the constitu-
tional courts should be based on national legal
values, taking into account international prac-
tice and the principle of the supremacy of the
Constitution. At the same time, national courts
must take into account the country’s interna-
tional obligations when making decisions.

The issue of constitutional identity in Ameri-
can doctrine and constitutional law enforcement
practice should be considered through the prism
of problems of interpretation and use of consti-
tutional borrowings, which emphasizes the fact
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that the concept of constitutional identity is not
least related to constitutional interpretation.

According to M. Savenko: «References to
the provisions of the Constitution or interna-
tional acts, decisions of the European Court of
Human Rights, and unsubstantiated statements
in one’s own decisions cannot be regarded as
an argument. A simple set of such references
or extraction of certain provisions of a court’s
reasoning does not meet the requirements for
the content of the motivating part of the deci-
sion, they do not create a belief in the validity
of the arguments of the Court’s position, and
therefore unmotivated decision cannot be con-
sidered legitimate. It is inadmissible to use in
the argumentation of such a technical and legal
technique as legal fiction, as well as shuffling,
manipulation of the statements of the Europe-
an Court of Human Rights and its own decisions,
arguments in order to create the illusion of per-
suasiveness of the position of the Court.

Such actions have signs of argumentative
fraud, and with such «arguments» the decision
of the Court cannot be considered fair with the
corresponding consequences for the judges who
voted for it» (Savenko, 2012, p.14).

Also in the context of our study, it should
be noted that «constitutional identity» is a set
of «interpretive arguments». According to A.
Reiner, «constitutional identity is a conceptual
tool for protection against supranationalization
of legal orders, protection of material and func-
tional existence of the state, expressed in the
main political decisions and basic elements of
its legal culture, which are the value basis of the
Constitution» (Rainer, 2019).

5.Conclusions.

Without entering into a discussion on the
fairness of the use of the concept of constitution-
al identity, it is possible to raise the question of
the correctness of the characterization of this
phenomenon as an independent legal argument.

The analysis of the decisions of the bodies
of constitutional proceedings, in which this con-
cept was used, gives grounds to assert that the
courts in their practice in their interpretation
appealed to different arguments depending on
the specifics of a particular case.

For example, in formulating the doctrine
of constitutional boundaries, the Constitutional

Court of Italy, in substantiating its decision, used
at the same time an argument by analogy, an argu-
ment of agreement, an argument of general princi-
ples. The Federal Constitutional Court of Germany
in its decision in the case of the Maastricht Treaty
resorted to naturalistic and systemic arguments.

That is, constitutional identity is a system
of interpretive arguments used by constitution-
al courts to substantiate decisions that verify
compliance with the national specifics of con-
stitutional norms. Of course, this applies to the
categories of so-called «difficult cases», for the
argumentation of which requires a system of
strong arguments.
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AHorauis

CyyacHuM HAnpsIMKOM Cy4yacHoz20 €8ponelicbko20 KOHCMUMYUIOHANI3MYy € NUMAHHS KOHCmMUmyuiliHoi ideH-
muyHocmi. KoHcmumyuiiiHi cydu, ki € emineHHsM He nuwe 3axucmy KoHcmumyuii, ane (i obMexeHHs 81adu, € 8n1uso-
BUMU CybEKMAMU OUIHKU MiXHAPOOHUX 3060853aHb6 KPAiHU ma ix peani3auii y HauioHaasHoMy 3akoHodascmsi. Memoro
cmammi € aHani3 KOHCMuUmyuyiliHoi ideHmuyHoCmi 8 ap2yMeHmay,ii piwieHs KoHcmumyuitiHux cydis. Memoo docnioneH-
HSl = NOPIBHANLHO-NPABOBUL AGHAMI3 NPAKMUKU 0p2aHi8 KOHCMUMYUiliH020 KOHMPO/IK 3 MEMOoK OUIHKU 8UPAMEHHS
KOHUenuyii nosazu HayioHanbHoi ideHMUYHOCMI, SKa CmMana ymo80t0 ma npuHyUnoM npagosoi inmezpauii 8 egponeli-
cbkoMy peeioHi. KpiM moeo, 8uKopucmosysascsi eMnipuydHUli aHani3 piweHs KoHcmumyuyitiHux cydis. 3a donomozor
CUCMEMHO-CMPYKMYpHO20 Memoly NPOaHANi308aHA 00OKMPUHA NPO «KKOHCMUMYUiliHi MeXi» 9K CK1adosa KoHcmumy-
uitiHoi ideHmu4Hocmi.

Bid3Hauaemeocs, wo noHsmms «i0eHMUYHICMb» 398UNMOCL | CMANo AKMUBHO BUKopucmosysamucsi esponeli-
CbKUMU KOHCmumyuyiliHumu cydamu 0415 006rpyHmMy8aHHs pilieHs, N08S3aHUX i3 npouecamu €sponelicbkoi iHmezpauii
ma po3wupeHHsIM 8naiusy HaOHAUIOHAAbHUX IHCMUMYyUili MiXHApPOOHUX op2aHi3auil, 30kpema €sponelicbkoeo Coro3y.
JlosedeHo, wo pileHHs KOHCMUMmyUiliHux cy0ié noguHHi 6G3y8amucs HG HAUIOHANbHUX NPABoBUX UiHHOCMSX 3 ypa-
XYBAHHAIM MDKHAPOOHOI Npakmuku ma npuHyuny eepxoseHcmea KoHcmumyuii. ¥ moli e 4ac HayioHaneHi cydu no-
BUHHI 8paxosysamu MiXHApOoOHi 3060893aHHS KpaiHU npu npuliHasmmi piweHs. Y cy4acHoMy cg8imi KOHCMuUmyuitiHi
cyou cnignpauytorome i3 cyoamu MiXHapoOHUX op2aHizauil, Ski opmytoms 3a2a1bHy npeuedeHmHy npakmuky 8 oep-
HABAX-YIEHAX, 30KPeMA w000 mayMayeHHs npas atoduHu. Lle susensemecs y uumysaHHi KoHCmumyuitiHumu cyoamu
C80iX aKkmie piwieHb HAOHAUioHAMbHUX Cydosux opaaHis. C1i0 Makox 3a3Ha4yumu, Wo npu GopMysaHHi C80€Ei Npagosoi
nosuyii KoHcmumyuyitiHuli cy0 mMoe Kepysamucs no3uuisiMu MiXHapoOHux cydis, ane 32i0HO 3 OOKMPUHOK Cy008020

BVerfG, Order of the Second Senate of 14 October
2004 - 2 BvR 1481/04- paras. 1-72. Available from:
https://www.bundesverfassungsgericht.de/Shared-
Docs/Entscheidungen/EN/2004/10/rs20041014_2b-
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po3cydy HauioHanbHUll Cy0 Moxe 8iNlbHO OUiHKBaMU 06cmasuHu cnpasu, i (ioeo Halikpawe 3Hamu 3 HAUioOHAAbHUMU
ocobaugocmsamMu ma cneyu@ikor HauioHaabHO20 3aKOHO0a8CcMaa.

AHani3 piweHb opaaxie KoHcmumyuyiliHo20 Cydo4uHCcmea, siKi 8UKOPUCMOBYBAIU NOHAMMS KOHCMUmyuyitHoi
i0deHmuy4Hocmi, das nidcmasy cmasepoxysamu, wio cyou y €soili npakmuui 8 c8oill iHmepnpemauii anesoeanu 0o pisHUX
apaymeHmis 8 3anexHocmi 8id ocobnugocmeli cnpasu. Hanpuknaod, popmyntordu OOKMpPUHY KOHCMUMYyUitiHUX Kopoo-
Hig, KoncmumyuyitiHud Cyd Imanii, 06rpyHmosyo4u C80€ pilieHHs, BUKOPUCMOBY8as 00HOYACHO apayMeHm 3G AHA0ZIEN,
apaymeHm 3200u, ap2yMeHm 3a2anbHux npuHyunie. @edepansHuli KoHcmumyuiliHuli cyd HiMed4uHu y CBOEMY pilleHHI y
cnpasi npo Maacmpuxmcekuli 00208ip 80asca 00 HAMYPANICMUYHUX MA CUCMEMHUX ap2yMeHMmis.

3pob1eHo BUCHOBOK, W0 KOHCMUMYUIliHG ideHmuyHicms - ye cucmema iHmepnpemauiliiHux apayMeHmis, uio 8u-
KOpucmosylomscs KOHCmumyuitiHumMu cydamu 018 00rpyHmMy8aHHs pilleHs, Wo nepesipsome 8i0nosioHicmes Hauio-
HanbHIG cneyudiyi KOHcmumyuyiliHux HopM. 38u4aliHo, ye CMoCyemMbCa Kamez2opili mak 38aHUX «CKAAOHUX Cnpas, 0115
apaymeHmauii skux nompibHa cucmema 8azomMux ap2yMeHmis.

KntouoBi cnoBa: koHcmumyuiliHe npogaoMeHHs; KOHCMUmMyuitiHa apayMeHmauis; HauioHanabHa iGeHMuUYHICMe;

iHmepnpemauidiHull ap2ymeHm; KOHCMUMmMyuioHaniam.
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Summary

The purpose of the article is a teleological and formal analysis of the related to munici-
pal reform constitutional-conceptual documents approved by public authorities. This topic
isrelevant to the contemporary urgent constitutional problems, because at the beginning of
2020 President of Ukraine announced his plans to initiate changes to the Constitution 1996
about the local government.

The main methods of the research include classical legal science methods. The author
uses formal analysis, synthase, inductive and deductive approach to the problems, covered
by the article. While looking at the text of Ukrainian Basic Law 1996 and other documents,
the author uses the most common methods of legal interpretation (original intention meth-
od, purposivism and other).

Results. The author analyzes the constitutional basis of the ongoing Ukrainian municipal
reform, that waslaunched in 1998. Since that time, the Head of the Ukrainian state (President),
the Parliament of Ukraine (Verkhovna Rada of Ukraine) and the Government of Ukraine (Cab-
inet of Ministers of Ukraine) participated in the regulation of this reform. Their actions can’t
be characterized as concerted, that is why the biggest part of the documents aim the same
results (efficient local self-government according to the European municipal standard and
best foreign practices). But the ways of reaching this result differs a lot - it might be revision
of the administrative-territorial division, it might be decentralization of the public power, it
might be deconcentrating of the local self-government bodies’ competence.

Conclusion. The author recommends, firstly, to revise the concepts of the local self-gov-
ernment reform in Ukraine — as some of the documents, that are really out-of-the-date,
should be cancelled. Secondly, all of the existed documents should be analyzed, and in case
if there is some interesting and perspective proposal — it can be included to the last version
of the Municipal Reform Concept. Thirdly, like the last Concept, they should include not
only actions, but actions accompanied by the timeline.

Key words: local government reform, local self-government, municipal government,
municipal government, public authority.
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Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

1. Introduction

Municipal reform (reform of local self-gov-
ernment) in Ukraine has been going on for a
long time, but it is still relevant - perhaps be-
cause none of its stages have been completed
yet, showing such significant successes that
would provide grounds for its completion. The
concepts of this reform approved by the state
authorities play an important role in the munic-
ipal reform, therefore the doctrinal analysis of
these documents is an important scientific task.

Problems related to municipal reform in
Ukraine were studied from the constitutional
point of view by many national scientists includ-
ing M. Baimuratov, O. Batanov, B. Kalinovsky, P.
Lubchenko and others. The doctrinal support of
local self-government reform in Ukraine can bhe
considered appropriate, but so far its regulatory
support remains very weak, including when it
comes to the concepts of this reform approved
by public authorities. The study of the constitu-
tional-conceptual documents from a formal and
substantive point of view is not yet common in
the national legal literature.

The purpose of the article is a teleological
and formal analysis of the related to municipal
reform constitutional-conceptual documents
approved by public authorities. This topic is rel-
evant to the contemporary urgent constitution-
al problems, because at the beginning of 2020
President of Ukraine announced his plans to in-
itiate changes to the Constitution 1996 about the
local government.

The main methods of the research include
classical legal science methods. The author uses
formal analysis, synthase, inductive and deduc-
tive approach to the problems, covered by the
article. While looking at the text of Ukrainian
Basic Law 1996 and other documents, the au-
thor uses the most common methods of legal
interpretation (original intention method, pur-
posivism and other).

2. Ukrainian Municipal Reform:

Overview of the Current

Constitutional Problems

Recourse to Government-approved concepts
of most of the stages of municipal reform draws
attention to the fact that this reform has never
been carried out (and therefore not regulated) «in-
dependently”, without combining it with reforms

of other public authorities or other areas of state
and public life. Since the declaration of independ-
ence of Ukraine, the state authorities have ap-
proved five documents entitled “Concept”, mostly
or partially devoted to municipal reform. In ad-
dition to these five Concepts, there are a number
of programs of state support for the development
oflocal self-government, but their authors did not
focus exclusively on municipal issues.

For example, the purpose of the Program
of State Support for the Development of Local
Self-Government in Ukraine (approved by the
Decree of the President of Ukraine of August 30,
2001) was strengthening the foundations of civil
society, the development of democracy; improv-
ing the legal framework of local self-govern-
ment; strengthening the material and financial
basis of local self-government; improving the
conditions for ensuring the livelihood and social
protection of the population, providing it with
social services at the appropriate level; devel-
oping the initiative of the population in the de-
cision of questions of local value. The program
provided for the urgency of making proposals
for measures aimed at further administrative
reform in Ukraine at the local level, implemen-
tation of state regional policy, strengthening
the economic base of territorial communities,
improving the provision of administrative and
public services to the population (Program
of state support for the development of local
self-government in Ukraine, 2001).

3. Municipal Reform’s Conceptual

Documents in 1998 - 2001

Chronologically, the first conceptual doc-
ument in which the main attention was paid to
solving the problems of local self-government
by reforming the territorial organization and
the scope of powers of the relevant bodies is the
Concept of Administrative Reform in Ukraine
(approved by the Presidential Decree on July, 22,
1998). According to its norms, “in order to achieve
the goal of administrative reform, a number of
tasks must be solved during its implementation:

a) the formation of an effective organiza-
tion of executive power at both central and local
levels of government;

b) formation of a modern system of local
self-government;
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¢) introduction of a new ideology of the
functioning of the executive power and local
self-government as activities to ensure the reali-
zation of the rights and freedoms of citizens, the
provision of state and public services;

d) organization on new principles of civil ser-
vice and service in local self-government bodies;

e) creation of a modern system of training
and retraining of managerial staff;

f) introduction of a rational administra-
tive-territorial system’ (Concept of administra-
tive reform in Ukraine, 1998).

Thus, a review of the system of public au-
thorities at the central and local levels was en-
visaged. It should be emphasized that even the
title of the normative legal act and its part I
«General principles of administrative reform»
did not refer to municipal reform, although
given the purpose of the reform defined in the
Concept, the title «<administrative and municipal
reform» would be more accurate.

From the point of view of reflecting the
content, the chronologically following doc-
ument is the Concept of Amendments to the
Laws of Ukraine «On Local Self-Government in
Ukraine” and “On Local State Administrations»
(approved by the order of the Cabinet of Min-
isters of Ukraine, 2001, March 1). The Concept
emphasizes that the amendments to the Laws
“On Local Self-Government in Ukraine” and “On
Local State Administrations” are caused by the
need to increase the role of local executive bod-
ies and local governments in implementing the
strategy of economic and social development of
Ukraine for 2000-2004, defined in the Address
of the President of Ukraine to the Verkhovna
Rada of Ukraine “Ukraine: Progress in the XXI
Century. Strategy of Economic and Social De-
velopment for 2000-2004”, and one of the main
reasons for “joint” reform of local governments
and local executive bodies is that that “the im-
perfection of legal norms creates excessive ten-
sion in the relations between the heads of re-
gional and district state administrations and the
heads of regional and district councils, as well
as between them and the mayors” (Concept for
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations”, 2001).

On May 25, 2001, the Concept of State Re-
gional Policy was approved by the Decree of

the President of Ukraine. According to its pro-
visions, “the main goal of the state regional pol-
icy is to create conditions for dynamic, balanced
socio-economic development of Ukraine and its
regions, improve living standards, ensure com-
pliance with state-guaranteed social standards
for each of its citizens regardless of residence,
and deepen processes of market transformation
on the basis of increasing the efficiency of using
the potential of the regions, increasing the effec-
tiveness of management decisions, improving
the work of public authorities and local govern-
ments (Concept of state regional policy, 2001). It
is worth mentioning that, despite the name, it is
one of the few normative legal acts of conceptu-
al and programmatic nature, which is devoted
mostly (though not completely) to the reform of
local governments.

4. Municipal Reform’s Conceptual

Documents since 2001

Chronologically, the next document was the
Concept of Local Self-Government Reform, ap-
proved by the Cabinet of Ministers of Ukraine on
July 29, 2009 (Concept of local self-government
reform, 2009). Based on the title, the Concept
covered only the problems of local self-govern-
ment reform in Ukraine implementation, indi-
cates that these documents also concerned the
reform of public authorities at the local level as
a whole. For example, the Action Plan provid-
ed for the development not only of such draft
laws of Ukraine as “On the city with a special
status Sevastopol”, “On communal property”,
but also “On local state administrations” (new
version), on amendments to the Constitution of
Ukraine bodies of district and regional councils
and changes in the functions of local state ad-
ministrations (On approval of the action plan
for the implementation of the Concept of Local
Self-Government Reform, 2009).

A similar approach was used in the Concept
of Local Government Reform, Self-Government
and Territorial Power Organization in Ukraine,
approved by the Cabinet of Ministers of Ukraine
on April 1, 2014. Interestingly, this Concept does
not provide a goal of reform (only tasks), but con-
tains provisions on the purpose of the Concept:
“Determination of directions, mechanisms and
terms of formation of effective local self-gov-
ernment and territorial organization of power

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

87



Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

to create and maintain a full living environment
for citizens, provision of high quality and af-
fordable public services, establishment of direct
democracy, satisfaction of citizens’ interests in
all spheres of life, coordination of interests state
and territorial communities” (Mishyna, 2020;
Mishyna, 2017). Like previous Concepts, this
document focuses not only on municipal, but
also on administrative reform.

An analysis of the norms of the five men-
tioned Concepts shows the following.

First, public authorities are rather incon-
sistent and insufficiently careful about termi-
nating those conceptual documents that have
lost their relevance or have been replaced by
newer ones or simply become obsolete. Among
the de jure concepts analyzed, the Concept of
Administrative Reform in Ukraine of 1998, the
Concept of Amendments to the Laws of Ukraine
“On Local Self-Government in Ukraine” and
“On Local State Administrations” of 2001, the
Concept of State Regional Policy of 2001 remain
valid, along with the Concept of Local Govern-
ment Reform, Self-Government and Territorial
Power Organization in Ukraine of 2014. De fac-
to, only the last document is currently relevant.
And only the Concept of Local Self-Government
Reform of 2009, after the change of priorities at
the next stage of municipal reform, was abol-
ished on the basis of Government Order Ne 567-r
of August 15, 2012.

Secondly, there is still no certainty with
those entities whose powers include the adop-
tion of conceptual acts on local government re-
form in Ukraine. The President approved the
Concept of Administrative Reform in Ukraine
in 1998 and the Concept of State Regional Pol-
icy in 2001, the Government - the Concept of
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations” in 2001, the Concept of
Local Self-Government Reform of 2009 and the
Concept of Local Government Reform, Self-Gov-
ernment and Territorial Power Organization in
Ukraine of 2014. It is worth mentioning the role
of Parliament, because the laws of Ukraine are
often the normative basis for the next stage of
municipal reform.

Thirdly, the generic titles of documents con-
taining concepts of stages of municipal reforms
are not unified, and individual names lack ac-

curacy. In general, each of the documents is de-
voted to the reform of public authorities at the
local level (one - also to the reform of the of civil
society’s institutions). But the titles of none of
the five concepts are the same. The narrowest in
terms of public relations belongs to the Concept
of Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local
State Administrations” of 2001. It should be fol-
lowed by the Concept of Local Self-Government
Reform of 2009 and then the Concept of Local
Government Reform, Self-Government and Ter-
ritorial Power Organization in Ukraine of 2014.
As for the Concept of Administrative Reform in
Ukraine of 1998 and the Concept of State Region-
al Policy of 2001, they do not contain in their
names references to their separate provisions
concerning the reform of local self-government.

5. Proposals On Concept-Making

Improvements

The main advantage of the approach to
give the normative basis formed only for mu-
nicipal reform, is as follows. The Constitution of
Ukraine of 1996, unlike the Basic Laws of some
foreign countries, does not contain a section on
the organization of public power at the local lev-
el. Instead, local authorities are mentioned in
Section VI “Cabinet of Ministers of Ukraine. Oth-
er executive bodies”, and local self-government
bodies - in Section XI “Local self-government”.
Another argument in support of the thesis is
that paying attention at the level of concepts ex-
clusively to municipal reform will correspond to
the essence of the civic theory of local self-gov-
ernment, on which the norms of Chapter XI
“Local self-government” of the Constitution of
Ukraine are based (see Mishyna, 2020).

Such an approach would be appropriate not
only in relation to the conceptual regulations on
municipal reform, but also to other regulations
relating to local self-government. For example,
the Electoral Code of Ukraine in the chapter
on local elections, the Law “On Service in Lo-
cal Self-Government Bodies” have a significant
level of politicization. Indirect evidence of this
is the fact that the conceptual changes and ad-
ditions to the provisions on local elections take
place, as a rule, almost simultaneously with the
introduction of similar changes and additions to
the provisions on elections of MPs of Ukraine,
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the President of Ukraine); similarly, conceptual
changes and additions to the laws on service in
local self-government bodies occur, as a rule,
almost simultaneously with the introduction
of similar changes and additions to the Law of
Ukraine “On Civil Service”). Legal unification is
important in the context of increasing the legal
array, but it should not become an end in itself,
which affects the practical implementation at
the local level of such a constitutional value as
democracy. It should be noted that the decision
of members of the territorial community on is-
sues of local importance, directly or indirectly, is
just a manifestation of democracy. And attempts
to “strengthen” the executive branch at the lo-
cal level rather meet the requirements for the
effective exercise of public power. Thus, we get
a conflict between democracy and the effective-
ness of the exercise of public power, which con-
stantly arises in Ukraine in the implementation
of legal regulations for local government.

In addition, the significant level of politici-
zation of local self-government does not always
meet European municipal standards. Thus, in a
number of member states of the European Union,
local self-government is currently quite depolit-
icized due to both the deepening of integration
processes and the conscious adherence to the
idea of depoliticization in the implementation of
legal regulations of local self-government.

The “authorship” of the concepts related to
municipal reform indicates significant rule-mak-
ing activity in this area by the executive author-
ities and the head of state. Paying tribute to the
high professionalism of the apparatus of these
bodies, their rule-making activity in all spheres
of state and public life, the question arises -
are they really interested in independent local
self-government? It should be noted that the
affiliation of local state administrations to the
executive branch, headed by the Cabinet of Min-
isters of Ukraine, makes very doubtful the po-
litical will of the Government in the formation
and further development of local governments
in a democratic direction as depoliticized public
authorities. from local state administrations, the
implementation of which is of some interest to
them, and is not a “burden” due to lack of finan-
cial or other resources.

Thus, the conceptual regulation of local
self-government reform in Ukraine should be

carried out by the Parliament of Ukraine, taking
into account the representative nature of this
body and the desire to put into practice in local
self-government such a constitutional principle
as democracy.

6. Conclusion

Most of the shortcomings identified in the
analysis of the concepts related to municipal
reform approved by various public authorities
at different times can be remedied fairly quick-
ly — for example, the repeal of three outdated
municipal reform concepts that still remain in
force. despite the loss of relevance, or revise
them in order to exclude from their composi-
tion the rules of municipal reform (Concept of
administrative reform in Ukraine in 1998, the
Concept of State Regional Policy of 2001, the
Concept of amendments to the Laws of Ukraine
“On Local Self-Government in Ukraine” and
“On local state administrations” in 2001). Ac-
cordingly, only the Concept of Local Govern-
ment Reform, Self-Government and Territorial
Power Organization in Ukraine of 2014 will re-
main valid (the Concept of Local Self-Govern-
ment Reform in 2009 was abolished in 2012).
It is substantiated that, despite the significant
rule-making activity in this area of executive
bodies and the head of state, it would be expe-
dient for the Parliament of Ukraine to carry out
the conceptual regulation of local self-govern-
ment reform in Ukraine.
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MYHILUNAJIbHA PEQOOPMA B YKPATHI: KOHCTUTYUIAHI OCHOBU

HaTtansa MiwwuHa,

npogecop kagedpu KoHcmumyuitiHo2o npasa HauioHanbHo2o YHigepcumemy «Odeceka topuduyHa akademis,
00KMOp PUOUYHUX HAYK, Npogecop
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AHoTauis.

Memow cmammi € meneonoziyHuli ma GopMansHUli AHANI3 KOHCMUMYUiliHO-KOHUEeNmMyansHUX O00KYMeHMIs,
Nnoesa3aHux 3 MyHIUUNAabHOK PegopMor, 3amMeepOHEHUX OEPHABHUMU OpeaHaMU. LIS mema akmyansHa 05 cy4acHux
Ha2anbHUX KOHCMuUmyuitiHux npobnaem, ockinsku Ha noyamky 2020 poky lpe3udeHm YkpaiHu 020/10cug npo €8oi NiaGHu
iHiyitoeamu 3miHu 0o KoHcmumyuii 1996 poky uj000 micuyeso2o camospsiOy8aHHs.

Lo ocHoBHUX Mem00i8 0CNIOHEHHS HANEXamb KAacu4Hi Memoodu puduYHOI HayKu. ABmop 8uKopucmosye gop-
ManbHUL aHANMI3, CUHMe3, iIHOyKmugHuUli ma 0edykmusHul Memoou, nioxo0s4u 00 eupiwieHHANpobaeM, gucsimaeHux y
cmammi. lNepeangdatoyu mexkcm OCHOBH020 3aKoHy YkpaiHu 1996 poky ma iHwi 00KyMeHmU, Gsmop 8UKOPUCMOBYE
Hadinowuperiwi Memoou pudUYHO20 MAyMAaYeHHs (Memo0 opuiHaNbHO20 HaMIpy, UINecnpaMo8aHOCMi ma iHwi).

Pe3ynemamu. Aemop aHanizye KoHcmumyuiliHy 0CHO8Y YKpaiHCbKOI MyHiuUNansHoi pecpopmu, Ska po3noqanacs y
1998 poui. 3 ybozo yacy ydacme y peaynosanHi uyiei pegpopmu 6panu nasa YkpaiHncekoi depxasu ([pe3udenm), Mapna-
meHm Ykpainu (BepxosHa Pada Ykpainu) ma Ypad Ykpainu (Kabivem Minicmpie Ykpaitu). IxHi 8ii He MoxHa oxapakme-
pu3sysamu SiK y32001eHI, momy 6iiblia 4acmuHa OOKyMeHmi8 HauineHa Ha 00HAKOo8I pe3ynemamu (egpekmusHe Micuese
€amoepsi0ys8aHHs 8i0NogidHo 00 esponelicbKux MyHILUNAMbHUX CMAHOapmie ma HAalKpauwux 3akopOOHHUX NPAKMUK).
Ane wnsxu 00CsSi2HeHHs Ub020 pe3yibmamy 3HAYHO Pi3HAMbCS - Ue Moxe bymu nepeaasd adMiHicmpamugHo-mepu-
mopiansHo20 nodiny, ue Moxe bymu deueHmpanizauis nybaiuHoi enaou, ue Moxe bymu 0eKoHUueHmpauis komnemeHuii
0p2aHig Micles020 camospsidy8aHHs.

BucHosok.Asmop pekoMeHAYE, no-nepuie, nepeisHymu KoHuenuii pecpopmu Micyegoeo camosps0ysaHHs 6 Ykpa-
iHIi = ocKinbku desiki O0KyMeHmU, SKi 8xe 3acmapinu, cnio ckacysamu. [lo-dpyae, cnid npoaHanizysamu 8ci icHyrudi 0o-
KymMeHmu, i SKW0 € KACb Uikasa ma nepcnekmugHa npono3suuyis — ii MoxHa eka4dumu 0o ocmanHeoi sepcii KoHuenuyii
MyHiyunaneHoi pegpopmu. lo-mpeme, sk i ocmanHa KoHuenuis, 60HU NOBUHHI ekaoyamu He auwe 0ii, ane i Oii, wjo
CYNnpoBOOXYIOMbCS 4aCOBOK WKANOH.

KntouoBi cnoBa: pegpopma micuegoeo camosps0ysaHHs, Micuese camosps0y8aHHs, MyHiUUNAabHE ynpasiHHS, My-
HiyunaneHa 81a0a, nybniyHa enaoa.
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Summary

The purpose of this work is to define the concept of functions of the state power consti-
tutional mechanism through the study of doctrinal positions of function in various branch-
es of social sciences.

Methodology for the functions’ study of the state power constitutional mechanism consists
of the methods of cognition, discovered and developed by philosophy, history, sociology, theory
of law and state, specialized legal sciences and approved by legal practice. Thus, the role of the
historical method in the analysis of the functions of the constitutional mechanism of state power,
in addition to explaining the nature of origin and development, is to ensure a systematic study of
the evolution of this category. The semantic method was used to clarify the meaning of the term
“function”, its scientific and practical meaning, the possibility of using it in constitutional law to
refer to such legal categories as “constitutional mechanism of state power”. The comparative
method was applied to reveal the general in such terms as “functions”, “goals” and “tasks”.

The results of the study show that the function is a kind of “a pattern”, “a standard”,
“an ideal model” of the system’s work, in particular, of the constitutional mechanism of state
power, and therefore, it must be, on the one hand, differentiated from the goals and tasks
that face the system, and on the other hand - from the real, actual activity of its institutions
(competences). When determining the functions of the constitutional mechanism of state
power, it must be assumed that, firstly, the functions are the directions of influence of a
certain socially significant phenomenon or circumstance on certain legal relations, and sec-
ondly, the functions are the activity of certain subjects of the constitutional mechanism of
state power within the limits of the powers specified in the Constitution and laws; thirdly,
functions reflect the essence of the phenomenon, its purpose and patterns of development.
The theory of functions of the constitutional mechanism of state power should proceed from
the social purpose of the state, its tasks and goals, the legislation of Ukraine, as well as the
experience of practical activity of the state apparatus and the achievement of scientific opin-
ion in the field of constitutional law and a number of theoretical and applied legal sciences.
Actually the system of functions of the state determines the need to study the functions of the
constitutional mechanism of state power, but if the functions of the state are the directions
of influence on public relations, then the functions of the constitutional mechanism of state
power are the directions of the state functions within the competence of individual institu-
tions that make up the structure of the constitutional mechanism of the state power.

On the basis of this research, the author comes to the conclusion that the functions of
the constitutional mechanism of state power should be defined as the directions of activity
of the subjects of the constitutional mechanism of state power within the competence de-
fined in the Constitution and laws aimed at achieving the goals and tasks of the state.

Key words: function; mechanism of state power; functions of the state; goals; tasks;
activities of the state.
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1. Introduction

Contemporary understanding of functions
is an important component of the study of the
constitutional mechanism of state power. It is
obvious that functionality is the most essential
aspect of any organization (Setrov, 1972), be-
cause in the general theory of systems of func-
tion they are one of the main characteristics of
the essence of the object under consideration
(Afanasiev, 1981). Namely in the functions the
essential properties of the constitutional mech-
anism of state power as the centralizing power
of society and the macro-regulator of social re-
lations are reflected. It expresses the will of the
vast majority of the population, while being re-
alized through a legal system that exerts signif-
icant regulatory and ordering influence on po-
litical, economic and social life of society, social
groups and individuals.

An analysis of the source base of the study
revealed the existence of a significant scientific
heritage, based on the work of both classics and
modern researchers of problems of state power
and statehood not only in the field of law, but
also of political science, philosophy, history, so-
ciology, as well as practitioners who have been
working on this issue in different times. The first
most complete and consistent conceptual justifi-
cation and expression of the idea of state power
and the evolution of statehood were presented
in the works of such bright thinkers as Shang
Yang, Confucius, Aristotle, Democritus, Plato,
Cicero, Socrates, supplemented by such repre-
sentatives of the Renaissance, like N. Machia-
vellj, J.-]. Rousseau, T. Hobbes, J. Locke, I. Kant,
]J.-G. Fichte, G. Hegel, T. Campanella, C.-L. Mon-
tesquieu, T. More, A. Schopenhauer, V. Pareto,
R. Michels, F. Nietzsche, G. Mosca, G. Jellinek,
R. Dahl, L. Duguit, K. Marx, F. Engels, V. Lenin,
M. Weber, B. Russell, T. Parsons, M. Foucault
and others, whose theories and conceptual ap-
proaches were later formed into separate spe-
cific scientific schools and research approaches.

So, since the 50s of the twentieth century
the amount of literature on state power and
the institutions of statehood is growing sharply.
Substantial contributions to the development of
concepts of power have been made by R. Ber-
stedt, P. Blau, D. Cartwright, S. Clegg, N. Luh-
mann, F. Oppenheimer, D. Wrong and others.
The problems of organization and functioning

of state power and its institutions, its unity and
division are presented in the works of many
authoritative domestic researchers of the ear-
ly twentieth century and scientists of pre-rev-
olutionary Russia, in particular A. S. Alekseev,
0. 0. Alekseev, V. M. Hessen, V. F. Deriuzhyn-
skyi, A. L. Yelistratov, V. V. Ivanovskyi, I. A. Ilin,
M. M. Kovalevskyi, F. F. Kokoshkin, M. M. Ko-
rkunov, S. A. Kotliarevskyi, M. 1. Lazarevskyi,
S. A. Muromtsev, M. I. Palienko, I. T. Tarasov,
B. M. Chycherin, G. F. Shershenevych, A. S. Yas-
hchenko and others. Soviet science has also
accumulated considerable conceptual experi-
ence in the study of state power and problems
of statehood. In particular, it is possible to dis-
tinguish the works of R. P. Aleksiuk, V. M. Ame-
lin, M. Yo. Baitin, M. M. Keizerov, A. J. Kim,
V. G. Lediaiev, O. O. Luzan, V. B. Pastukhov,
M. M. Stepanov, Yu. O. Tykhomyrov, V. L. Usa-
chev, Ye. I. Farber, V. V. Tsvietkov, V. Ye. Chyrkin,
L. P. Yuzkov and others.

In the last decade, interest to the study of
problems of state power, its types, forms, func-
tions and mechanism of implementation in the
context of modern transformation processes
has increased significantly in both domestic
and foreign science. In particular, crucial are
the achievements of such national scientists
as V. B. Averianov, O. F. Andriiko, V. D. Babkin,
M. O. Baimuratov, V. P. Horbatenko, A. P. Zaiets,
0. V. Zaichuk, A. A. Kovalenko, O. L. Kopylenko,
L. T. Kryvenko, N. M. Onishchenko, M. P. Orzikh,
0. V. Petryshyn, V. F. Pogorilko, A. O. Selivanov,
V. M. Selivanov, V. M. Skrypniuk, O. V. Skrypni-
uk, M. O. Tepliuk, O. Yu. Todyk, Yu. M. Todyk,
O. F. Frytskyi, Yu. O. Frytskyi, V. M. Shapoval,
V. O. Shevchuk, S. V. Shevchuk, Yu. S. Shem-
shuchenko, O. I. Yushchik, O. N. Yarmysh and
others.

2. Retrospective of function in various

fields of social sciences

In modern constitutional law science there
is a theoretical connection between the existing
concepts of state genesis and the so-called clas-
sical concepts of state, state power, constitution-
al mechanism of state power, which have been
elaborated in the theory of law and other spe-
cialized studies. A brief overview of the relevant
literary sources makes it clear that the relevant
legal literature on this issue provides a synthesis
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of positivist and Marxist ideas, reflecting both
basic ideas about the structure, attributes and
functions, and the types and kinds of state. Gen-
erally presented concepts in the theory of the
state and law represent a paradigm of under-
standing state power, based on three sources of
its constitution: social and public (sociologism);
institutional and legal (normativism and etat-
ism) and moral value (ethical axiologism — ethi-
cism). The problem is the theoretical and cogni-
tive necessity to establish the relation between
sociologism, etatism and ethicism in different
state scientific concepts.

In order to study and define the system of
functions of the constitutional mechanism of
state power, it is first and foremost necessary to
consider the semantics of this legal category.

The study of scientific literature convinc-
ingly shows that the term “function” is multi-
dimensional; it is suitable for characterization
of any dynamic structures (Onischenko, 2002).
This is due to the specific cognitive tasks of
those sciences where it is applied. Like many
other concepts in social science, the concept of
“function” is not purely a legal or political no-
tion while being used in various fields of knowl-
edge and being characterized by the coverage
of properties that are selected depending on the
specifics of the field of science.

In the process of development of the theory
of functions and the process of systems’ func-
tioning in different branches of social sciences,
there is a search for new concepts and qualita-
tively updated models of organization, which
require appropriate analysis and synthesis of
knowledge, achievements and integration of so-
cio-humanitarian knowledge, use of a wide fac-
tual base of relevant specialized legal research-
es, etc.

For the first time, the concept of “function”
was put into use in mathematics (Vynogradov,
1985) and was interpreted as implementation
of actions over quantities. The evolution of the
concept of “function”, namely the basic stages of
the formation of the idea of function, coincides
with the periodization in mathematics and sci-
ence in general. Natural and scientific basis of
the concept of “function” goes back to antiquity,
is developing during the Renaissance, and in the
XVII century the concept of function in science
is first brought into use in the writings of Des-

cartes and Fermat. The term “function” was first
presented in scientific meaning by the German
mathematician and philosopher G. Leibnitz,
who used the term to name various parameters
related to the position of a point on a plane; the
term was introduced into everyday language by
the Swiss mathematician I. Bernoulli (Prokhor-
ov, 1987).

Subsequently, the concept of “function” be-
came part of the conceptual apparatus of many
social sciences, physics (Prokhorov, 1983), med-
icine (Prokhorov, 1996), psychology (Platonov,
1982) and others. Borrowing categorical con-
cepts in a particular scientific field is an objec-
tive phenomenon. In addition, the meaning of
such a term can be significantly different from
the original and have a different content load in
a specific field of scientific knowledge.

The term “function” comes from Lat. func-
tio and means realization, execution, accom-
plishment — a way of doing a thing or an element
of the system, aimed at achieving a certain effect
(Shynkaruk, 1986). In an explanatory diction-
ary, the term “function” is defined, firstly, as the
work performed by an organ or organism; sec-
ondly, as a duty, the scope of activities, the pur-
pose, the role (Lopatina, 1990). Thus, the term
“function” means not merely the execution or
realization (Kubko, 1997), not only the “inter-
nal capacity for certain actions” or “the work
of someone, something, the scope of activity of
someone, something” (Busel, 2001), but also the
fact that this process is always considered in
terms of the external manifestation of the qual-
ities of the object under study within a certain
system of relations (Skrypniuk, 2005).

In the specialized literature, function
means “the external manifestation of the qual-
ities of any object in the system of relations”;
“certain processes carried out by the system as a
whole”; “the result of any social action and pro-
cess”; “directions of influence of the system on
the reality, which reflects its (system’s) essence,
role, patterns of development and social pur-
pose”; “the role played by a particular object”
(Kartashov, 2009); social purpose (“proper”) and
practical activities for the implementation of so-
cial purpose (“essence”) (Hlebov, 1999). Howev-
er, these opinions are not exhaustive, as other
views on the concept of “function” are analyzed
in detail in the literature.
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Some researchers define functions as goals
and tasks (Hurnei, 1969; Kutsenko, 1972). Thus,
these concepts cannot be considered identical,
although they are closely related. So, the goal is
what you want to accomplish, something you
need to conmplete. In philosophy, this concept
is defined as “the ideal image of the desired re-
sult, which is constructed by consciousness and
is a prerequisite for real operations to achieve
the intended” (Momdzhian, 1997). In turn, the
task needs execution, solution. Goals and tasks
determine the presence and existence of certain
functions, their specific content.

L. R. Nalyvaiko (2009) points to the ambi-
guity of the category “function” and emphasiz-
es that it can be applied to any system: social,
technical, biological, etc. The structure of any
system is determined by its functions. Irrelative-
ly to functions, it is impossible to talk about the
expediency and effectiveness of the structure of
an object. Change of functions leads to a change
in structure that is why the functional method
of cognition is always primary compared to the
structural method. There is an optimal struc-
ture for a certain set of functions, so the effec-
tiveness, for example, of any social organization
depends directly on the clarity and accuracy of
the detection of its functions.

Considering different views on the mean-
ing of the concept of the category “function”, it
is possible to conclude that “function” is a kind
of “a pattern”, “standard”, “ideal model” of the
system (in this case, the constitutional mecha-
nism of state power), and therefore it should be
distinguished, on the one hand, from the goals
and tasks that the system faces and, on the other
hand, from the real, actual activity of its institu-
tions (competences). However, in practice, sys-
tems often deviate from their functions for one
reason or another. Therefore, when defining
the functions of the constitutional mechanism
of state power, it must be assumed that, firstly,
the functions are the directions of influence of a
certain socially significant phenomenon or cir-
cumstance on certain legal relationships, and
secondly, the functions are the activity of certain
subjects of the constitutional mechanism of the
state authorities within the powers specified in
the Constitution and laws; thirdly, functions re-
flect the essence of the phenomenon, its purpose
and patterns of development.

3. Definition of the concept of
functions of the constitutional
mechanism of state power

In jurisprudence, the term “functions” is
used to refer to various spheres of legal organi-
zation and activity (for example, such as “func-
tions of law”, “functions of state”, “functions of
state power”, “functions of constitution”, “func-
tions of parliament”, “functions of the judiciary”
etc.). Investigation of the functions of the con-
stitutional mechanism of state power must be
carried out through the prism of defining “func-
tions of the state”, “functions of state power” and
“functions of law”, because in many ways there
are similarities in their definition, but there are
nevertheless some differences.

In our opinion, the theory of functions of the
constitutional mechanism of state power should
proceed from the social purpose of the state, its
tasks and goals, the legislation of Ukraine, and
also the experience of practical activity of the
state apparatus and the achievement of scientif-
ic opinion in the field of constitutional law and a
number of theoretical and applied legal sciences.

In ancient times, two functions of the state
were distinguished - provision of the common
weal and exercising organized coercion. Specif-
ic historical circumstances of the development
of society determined domination of the particu-
lar approach in the political thought (Chyrkin,
1994). It is natural, therefore, that at the stage of
development of capitalism, when society had a
distinct class structure, when antagonistic class
contradictions existed in it, the doctrine of class
struggle was formed as the basis of ideas about
the state and law. Under such conditions, it was
historically justified. But it is unlikely that this
doctrine can be the basis for the study and con-
struction of modern state and law, when new
conditions in society emerged, in particular:

a) society is devoid of clearly defined class-
es, and a complex and branched social structure
exists;

b) social contradictions are no longer an-
tagonistic, and therefore organized by the state
violence against large social groups loses its rel-
evance;

c) the level of material prosperity provides
an opportunity for the wider population to live a
standard of living consistent with modern ideas
about human dignity.
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Thus, such studies require an analysis of
historical conditions, trends and dynamics of
their development. The modern period of hu-
man development is characterized by the fact
that its purpose is comprehensive development
of a man, provision of conditions for his life,
rights and freedoms. Reality is imbued with ide-
as of humanism, the priority of universal values.
All this is reflected in modern most developed
countries — legal, democratic, socially oriented.

The state does not fully merge with society,
does not dissolve init, it is an organization that is
in a way separated, institutionalized in the form
of a mechanism of the state (state system), has
its own laws of formation, functioning and de-
velopment, special needs and interests. There-
fore, the study of the characteristics of the state
must be carried out both in terms of the unity
of the state and society, and their separation. A
methodological approach to such an analysis of
the concept, essence and purpose of the state
is the interpretation of the state as a particular
form of organization of society; the form which
is its internal organization, the structure of so-
cial relations, the means of ordering them and
ensuring their smooth existence. And in the ex-
ternal aspect, it unites society in the form of ter-
ritory, individuals and their associations, state
officials and bodies, laws and other legal docu-
ments (Kovalenko, 1994).

In understanding the essence, attributes,
functions of the state and the mechanism of state
power in the legal literature, there are three par-
adigms: sociologism, normativism (etatism) and
axiologism (ethicism).

In the modern domestic legal literature,
there are no complete studies of the phenome-
non of the mechanism of state power, and the
question of the definition and classification of
its functions is poorly understood. This state
of affairs is conditioned by the formation of a
model of Ukrainian constitutionalism and deter-
mines the particular relevance of this problem.
The theory of the functions of the constitutional
mechanism of state power should proceed from
the social purpose of the state, its goals and
tasks, legislation, as well as the experience of
practical activity of the state apparatus and the
achievement of scientific opinion in the field of
constitutional law and a number of theoretical
and applied legal sciences. Actually the system

of functions of the state determines the neces-
sity to study the functions of the constitutional
mechanism of state power, but if the functions
of the state are the directions of influence on
public relations, then the functions of the consti-
tutional mechanism of state power are namely
the directions of the state functions within the
competence of individual institutions that make
up the structure of the constitutional mecha-
nism of state power.

V. B. Averianov (2004), relying on the meth-
odology of general systems theory, stated the
polysemanticity of the concept of “function”,
which in Latin means “fulfillment”. However,
the researcher did not consider such a defini-
tion trivial, and we completely support this idea.
The researcher considered function as a way of
manifesting the activity of the system, stable ac-
tive relationships in which changes of some ob-
jects lead to changes of others, which, according
to the researcher, could mean “ability to activi-
ty and the activity itself, role, quality, meaning,
task, dependence of one value on another, etc.
“. V. B. Averianov (2004) thus distinguishes two
characteristic dimensions of functions of state
power - the potential and the real. A potential
dimension of a function refers to the ability to
implement a particular activity, whereas a real
dimension refers to the direct implementation
of that activity.

One of the representatives of social syste-
mology Yu.P. Surmin (2003), who, in his research,
uses the concept of function, draws attention to
the polysemantic nature of the concept, under-
standing the function as a direction of the ac-
tivity of the system and relates to it “firstly, the
effect of the system and its response to the en-
vironment; secondly, the multiple states of the
outputs of the system, therefore, explicit mani-
festations of its activity; thirdly, in a descriptive
approach to a function, it acts as a property of a
system that is expanding in dynamics; fourthly,
as a process of achieving the goal by the system;
fifthly, as concerted between the elements ac-
tions in terms of realization of the system as a
whole; sixthly, as a trajectory of a system’s mo-
tion, which can be described by mathematical
dependence, by a formula that binds dependent
and independent variables of the system”.

In his dissertation O. V. Batanov (2011) also
states the reasonableness to apply the analysis
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of the state’s functions in the context of sys-
tem-functional approach, which should be sup-
ported in the aspect of the fact that conceptual
analysis of constitutional and legal phenomena
would be incomplete, static without clarifying
the functional aspects of the state power. Sys-
tematic and structural analysis, while being uni-
versal in nature, does not cover all the general
scientific methods of the cognition of the state
power and the constitutional mechanism, which
also require functional characterization, “since
the immanent quality of any system along with
its origin and development is its functioning”.

Most scientists propose to understand the
function of the state not only as a direction, but
also as a “aspect of activity”. Thus, M. V. Chor-
noholovkin (1970) combines in the concept of
functions both the direction and the “aspect of
activity” of the state to solve the historical prob-
lems that appear at the basic stages of develop-
ment. According to M. V. Chornoholovkin (1970),
the positive of this definition is that it delimits
the ability and possibility of the state to certain
activities, which is objectively necessary direc-
tion of activity and active implementation of
this ability, in other words — parties in practical
activity.

This approach, for all its methodological
value, has given rise to a new flaw in the scien-
tific understanding of the category of “function
of the state”. Trying to define the functions of the
state through the concept of “ability for activity”
is unlikely to be productive, although in this ap-
proach, as in all others, there is some rational
grain. The fact is that some scientists, such as
L. I. Zahainov (1968) and M. V. Chornoholovkin
(1970), considered that it is possible to solve the
problem of defining the concept of “function
of the state” taking into account the dualistic
character of its nature: on the one hand, it is the
ability for certain activity (potential), and on the
other hand it is the realization of this ability (re-
alization of potential). This solution enables to
combine in the concept of “function of the state”
the potential moment and the real activity of the
state. Such dualism, in their view, should be re-
flected in the definition of this concept. Formu-
lating it, L.I. Zahainov (1968) and M.V. Chorno-
holovkin (1970) reflect both points, defining the
function of the state both as a direction and as
an aspect of the state activity.

According to current researchers, this ap-
proach raises some serious observations. On the
one hand, it is not clear what the fundamental
difference between the directions and aspects of
the state’s activity is, and on the other hand there
is a dispute in the legal literature about which of
these concepts makes it possible to differentiate
the functions of the state from its activity. Thus,
approving that the function of the state has a
dual nature, M. V. Zhyhulenkov (2002) reflects
this point in defining state functions in a differ-
ent way, treating them as “the ability for activity
implemented by the state”.

According to V.V. Zatonskyi (2006) such
decision does not solve the problem. After all,
if we consider the function of its ability for ac-
tivity (especially the one that is only being real-
ized), the question naturally arises: what to do
with the situations when we evaluate the state
as weak, inefficient, unable to solve the essen-
tial tasks of society’s development? Does such a
state have no functions? It gives the impression
that the ability to act is a qualitative characteris-
tic of the state, but not its function. This may be
a condition for effective implementation of the
function, but not the function itself.

In modern domestic legal science we can
find definitions of the functions of the state as
the main (general) and permanent directions
(types) of its activities, which are implemented
in certain forms, by means of special methods,
are of complex (synthesizing), subject-political
and objective character, with clearly defined
content and its object of influence, they reflect
and specify the essence, tasks, social purpose
and goals of the state (Bermicheva, 2002).

M. Yo. Baitin (1979) defines the functions
of the state as “directions (and parties) of its
activity, in which its class essence, official role,
tasks, goals, regularities of development are ex-
pressed and specified”. The author emphasized
that this definition of the functions of the state
has received the greatest recognition in science.
In general, it does not contradict the generally
accepted understanding of the functions of the
state, although it contains a lot of new things. It
draws attention to the understanding of the func-
tions of the state as the directions of its activity,
rather than the main directions, what is difficult
to agree with. After all, certain phenomena, such
as goals, tasks of the state, are also directions of

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

97



Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

its activity, which are “expressed and specified”
in its functions. So, as V. F. Pohorilko (1986) right-
ly considered that the functions of the state are
the main directions in all its activities.

Another scientist, M. V. Novikov (2008), in
defining the notion of the functions of law, notes
that they characterize both the purpose of law
and the direction of its influence on social rela-
tions; and at the same time considers that the
function in its essence is the specification of
tasks and the manifestation of the role of law in
a certain period.

Given that the state is a social organization
of the people living on its territory, united by
state power, P. V. Onopenko (2005) also tries to
give his own definition of the functions of the
state. In his opinion, they are homogeneous, sta-
ble directions of the state’s activity which pur-
pose is to meet the needs objectively conditioned
by the state and the essence of state power.

The scientist S. K. Mohil (2003) proceeds
from the conceptual idea that the main tasks and
goals of the state at different stages of its devel-
opment are stipulated by the economic, political,
social and other conditions of its existence and
determine the main directions of its activity that
is the functions of the state. The exercise of the
state functions, as the researcher notes, occurs
constantly, systematically, throughout the entire
existence of the state. In doing so, the functions
of the state emerge, are exercised and evolve ac-
cording to the tasks that should be solved by the
state in specific historical conditions.

Rather original is the position of V. M. Tem-
chenko (2003), who believes that the functions
of the state should be understood as the histor-
ically predetermined basic directions of its ac-
tivity in ensuring the fundamental rights, free-
doms, conditions of fulfillment of the duties of
a person and citizen, in which the subject and
content of the activity of the state are reflected
and specified, its essence and social purpose are
revealed.

A. M. Loshchykhin (2010) insists on the so-
cial nature of the state, he proposes to define the
functions of the state as cardinal, permanent di-
rections and types (aspects) of the state’s activity,
determined by the objective needs of social de-
velopment in terms of its internal and external
tasks, in which its essence and social purpose
are expressed and specified.

L. A. Morozova’s (2002) position is also
worth paying attention to. She treats the func-
tions of the state as “a special mechanism of
state influence on social processes and rela-
tions that determine (the mechanism) the main
directions and content of its activities in the
management of society”. She substantiates her
position by the fact that, while performing cer-
tain functions in certain spheres of society, the
state simultaneously, through reforms, various
transformations, legal regulation of social rela-
tions influences the condition of social process-
es. Exercising specific functions can stabilize the
conditions of social development, creatively in-
fluence it, and exacerbate its crisis (Morozova,
2002). We believe that to define the functions
of the state as “a special mechanism of state in-
fluence on social processes and relations” is not
quite correct; it is more peculiar to characteriz-
ing the functions of the constitutional mecha-
nism of state power. But despite the debatable
character of the inclusion to the concept of the
functions of the state mechanism for their im-
plementation, we note that such point of view
exists in modern legal science.

N. Pelykh (2005) defines the functions of the
state due to the activity of the state apparatus.
She thinks them to be the main directions of its
activity; they determine the work of the entire
state apparatus and each of its separate bodies.

V. Ya. Liubashyts (2002) describes the func-
tions of the state as the main directions of its
activity in the management of society, including
the mechanism of state influence on the devel-
opment of social processes in which its essence
and social purpose are expressed.

In contrast to the stated positions O. M.
Loschykhin (2010) believes that the function of
the state is neither the process, nor the activi-
ty, it is the basis, the nature of state activity. A
strong effective state is rigidly functional, that
is, its entire activity is the practical realization
of its functions (only its own, state ones and not
others). The scientist notes that “the state has
never undertaken, does not undertake, cannot
and should not undertake full duties for solving
all the tasks facing the society and its political
system at every specific historical moment, and,
of course, be responsible for all functions per-
formed by society and its political system. The
state is one of the elements (subjects, constitu-
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ents) of the political system of society, and its
functions are an integral part of the functioning
of the political system and society as a whole”.
Such a statement is highly controversial, since
if the state cannot assume the tasks that society
faces, then who has to fulfill them and what the
state’s mission is? But if to treat the functions as
an ideal model of the system, then we can say
that the state should seek to implement them
fully.

Further research also requires a distinction
between notions “function” and “functioning”.
Although the terms are closely related semanti-
cally (therefore often used as synonyms), these
categories reflect different legal phenomena.
The concept of “function” expresses the main di-
rections of influence of a certain phenomenon,
impact of the system on social relations, char-
acterizing the social role, realization of certain
tasks in accordance with social purpose.

The position expressed by N. M. Onishchen-
ko (2002) can be completely concurred with.
She states that “the system of functions is always
connected with the system of tasks that are as-
signed to the investigated phenomenon, and the
function is the evolutionary ability of the system
to certain activity, whereas functioning is a sign
of the activity itself, the process of realization of
this ability in a particular environment”.

If “function” is a complex concept in the
sense that it reflects not only the present but also
the future (purpose, task, target), then “function-
ing” reflects the action of law only in the context
of modern conditions, the present time period,
unless otherwise specified.

4. Conclusions

Summarizing the stated scientific and the-
oretical positions of scientists, we believe that
in order to characterize the analyzed legal phe-
nomenon, we should use an activity approach
to understanding the functions. Thus, we pro-
pose to define the functions of the constitutional
mechanism of state power as the directions of
activity of subjects of the constitutional mecha-
nism of state power within the competence de-
termined in the Constitution and laws aimed at
achieving the goals and tasks of the state. This
particular approach is able to reflect the specif-
ics of the functioning of the constitutional mech-
anism of state power as a whole.
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3ATAJIbHOHAYKOBI Nigxoau A0 BUSHAYEHHA OYHKLIA KOHCTUTYUIAHOIO
MEXAHI3MY OEPXXABHOI BJIAAN

Bonoaumup WWarino,

3asidysay kagedpu npasa Kuiscbkoeo HaUiOHAIbHO20 /IH28ICMUYHO20 yHiBepcumemy

00KMop LPUOUYHUX HAYK, 0oUeHm,
3acnyweHull topucm YkpaiHu
Orcid.org/0000-0003-3274-4744
vash1l3@ukr.net

AHoTauin

Mertoto daHoi pobomu € 8uU3HAYEHHS NOHAMMS QYHKUIT KOHCMUMyUiliH020 MeXaHI3My 0epiasHoi 8n1adu yepe3

00CniOHeHHS OOKMPUHANbHUX NO3UYIl QyHKUIT y pi3HUX 2a1y35X CYCniibHUX HAYK.

MeToponorito 0ocnidmeHHs GyHKUili KOHCmumyuyiliHo20 MexaHi3my 0epxasHoi enadu cknadarwme Memoodu ni-

3HaHHS, susiesieHi ma po3pobneri ginocoiero, icmopiero, couionozieto, meopiero npasa i depxasu, 2a1y3esumu PU-

OUYHUMU HAYKaMU ma anpobo8aHi KPpUOUYHOK NPAKMUKO. Tak, posib icmopu4Ho20 mMemody y 00C/TIOMEHH! (PYHK-

uith KoHcmumyuyitiHo2zo MexaHiamy 0epuasHoi 81adu, OKpiM 39Cy8AHHS NpUPOOU BUHUKHEHHS i pO3BUMKY, N0/S2A€E Y

3abe3neyeHHi cucmemMamuyHo20 sus4eHHs esontoyii daHoi kamezopii. CemaHmuyHuli Memod 6ysn0 3acmocosaHo Ans

39Cy8aHHS 3Micmy mepMiHy «@DYHKUiS», ii HAYK08020 Ma NPaKmMuU4YHO20 3HAYEHHS, MOXUIUBOCMI 30CMOCY8AHHS 8 KOH-

cmumyuiiiHoMy npasi 0715 NO3HA4YEHHS MAKUX NPAasosuXx Kamezopili IK «kKOHCmMUMYyyiliHUli MEXAHI3M OepagHoi enadux.
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Memod nopigHaIbHO20 GHAI3Y 3ACMOCOBYBABCA 0/1 PO3KPUMMS 3a20/1bH020 8 MAKUX NOHAMMSIX K «DYHKUII», «Uini»
ma «3a80aHHSI».

Pesynbratn doc/1idmeHHs NoKasyrms, Wo QYHKUIED € CBOEPIOHUL «83ipeyby», «emanoHy», «ideansHa MoOeb» po-
6omu cucmemu, 30kpeMa KoHCmMuUmyuiliHo2o MexaHiamy depxagHoi enadu, a ome, ii HeobxioHo, 3 00H020 60Ky, 8id-
pi3Hamu 8i0 uineli i 3a80aHb, IKi NOCMarMe neped CUCMEMOK, a 3 iHWO020 — 8i0 pedsbHOi, GakmuyHoi digasHocmi ii
iHcmumymie (komnemeHuii). [pu 8u3Ha4YeHHi QyHKUIl KOHCMUMyUiliHo20 MexaHi3My depxasHoi enadu caid suxodumu
3 moeao, wo, no-nepuie, GyHKUii — ue HanpsiMu 8nausy NEBHO20 COUIANbHO 3HAYYU,020 ABUWA YU 06CMABUHU HA Nes-
HIi npasogioHoCUHU, no-0pyae, QyHKUIi — ye QisNbHICMb 0KpeMux CybEKmMia KOHCMUMYUiliH020 MEXAHI3MY OepasHOi
810U 8 MEXAX NOBHOBAMEHbB, BU3HAYEHUX Y KoHCmumyuyii ma 3akoHax; no-mpeme, QyHKuii 8idobpaxaroms cymHicmes
[8UWa, (1020 NPU3HAYEHHS MA 30KOHOMIpHOCMI po38umKy. Teopis QyHKUil KOHCMUmMyuitiHo20 MexaHiaMy 0epiasHoi
8/71a0U MAe 8UX00UMU 3 COUIAnbHO20 NPU3HAYEHHS depxasuy, ii 3a80aHb6 ma uinell, 3aK0H00AsCcMea YKpaiHu, a makox
spaxosysamu 00c8id npakmuyHoi disbHOCMi OepxasHo20 anapamy ma O0CS2HEHHS HayKogoi OyMKU y 2ay3i KOH-
CmMumMyuiliHo20 npasa ma HU3KU meopemuyHUX ma npukaaOHux puduyHux Hayk. Came cucmema QyHKuUil Oepxasu
demepMiHye HeobxiOHicmb A0CNiIOMEHHS QyHKUIlU KOHCMUMYyUiliH020 MexaHizmMy 0epxasHoi 81adu, ane SKWo QYHKUii
0epwasu € HANPAMAMU 8NAUBY HA CYCNiNbHI BIOHOCUHU, MO QYHKUIi KOHCMUmMYyyiliHo20 MexaHi3my depwasHoi enadu
€ Pakmu4Ho HanpsmMamu peanizauii GyHKyil Oepmasu 8 Mexax KoMnemeHuii OKpemux iHcmumymis, W0 cKaaoaroms
cmpyKkmypy KOHCMumyUitiHo20 MexaHiamMy 0epxasHoi 6aadu.

Ha nidcmasi daHozo docnidweHHs, asmop doxo0ume 00 BUCHOBKIB, W0 QYHKUii KOHCMUmyuyitiHo2o MexaHiamy
OepxasHoi 81adu gusHayamu gk Hanpamu 0igaeHocmi cybekmis KOHCMUMYyuiliHo20 MexaHi3my OepiasHoi enadu 8
Mexax KoMnemeHuii susHayeHoi 8 KoHcmumyuii ma 3aKkoHax, ujo cnpsiMosari Ha 0ocsicHeHHS uineli | 3a80aHb depmasu.

KntouoBi cnoBa: gyHkuis; mexaHi3m depxasHoi enadu; QyHKuUii Oepwasu; yini; 3a80a0HHS; 0isNbHICMb 0epHasu.
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