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Summary

This article analyses the distinction between the right to education and freedom of education in the
decisions of the Constitutional Court of Ukraine and the European Court of Human Rights. The article
deals with the issues of legislative regulation of the right to education. The author analyses international and
national legal acts on the right to education, problems of reforming education and science in the context of the
Association of Ukraine and the European Union. The author considers optimisation of the organisation and
conduct of scientific research and general approaches to education reform aimed at innovative development
of education.

In modern societies, we often hear that education is associated with the words “right” and “duty”, but not
everyone knows what this means in practice. Although it seems easy to talk about education nowadays, this
was not the case in the past and many reforms have taken place over the years to make this right and duty more
and more relevant. First of all, it should be said that the right and obligation to education has modern roots in
democratic societies that recognise and guarantee education for all individuals.

Theoretical issues related to the right to education have not yet been the subject of modern legal science have
not yet been the subject of a multidimensional study. The study of the of the human right to education usually
involves consideration of the issues of implementation as a public service in educational institutions of various
types and the protection of the right by the state authorities of Ukraine. The human right to education regulates
social relations related to any form of education and upbringing, has a programme and targeted nature, which is
expressed in the need for continuous improvement of legislation on education and state activities related to the
realisation of the right to to education. This process is carried out on the basis of joint activities of a person, the
state and society represented by represented by commercial and state institutions, whose interests are united by a
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single focus, and complement each other. Education is a human right in the modern international order. It is one of
the so-called second-generation rights, i.e. rights that require the state to ensure positive fulfilment, to act in favour

of their observance.

Key words: education; constitutional right to education; Constitutional Court of Ukraine; European Court of
Human Rights; constitutional and legal regulation of the right to education; international and European standards
of the right to education; Education in Ukraine; constitutional rights of man and citizen.

1. Introduction

Unlike the right to education or the right to
education, freedom of education is rarely enshrined
as such in international human rights instruments.
The European Convention on Human Rights is no
exception to the rule. This absence can be explained
by the importance of involving public authorities
in the establishment and operation of educational
institutions, as well as by the caution of state parties
regarding the obligations that may be imposed on
them in terms of supporting private institutions.
However, like other treaties, the European Convention
contains provisions that directly or indirectly relate
to such freedom. The main provisions are those of
Article 2 of Additional Protocol Ne 1 (the right to
education of the child and the obligation to respect
the religious beliefs of the parents), but other articles
of the Convention can also be mobilised: freedom
of conscience and religion (Article 9); freedom of
expression (Article 10); freedom of association
(Article 11) and even the right to respect for private
and family life (Article 8). This multiplicity of
sources is due to the fact that freedom of education
is of interest simultaneously to: the right to give and
receive teaching; the freedom to teach; teaching and
freedoms in education; the person being taught; his
or her parents; and the teacher.

The following scholars have dealt with the
issue of determining the legal nature of the right to
education: B. Andrusyshin, V. Babkin, O. Batanov,
Yu. Bysaha, S. Bobrovnyk, M. Kozyubra, A. Kolodiy,
R. Kovalchuk, A. Krusyan, O. Kulinich, A. Oliynyk,
N. Onishchenko, N. Parkhomenko, N. Petretska,
V. Pohorilko, P. Rabinovych, O. Skakun, O. Skrypniuk,
S. Stetsenko, O. Melnychuk, V. Fedorenko, V. Shapoval,
R. Shapoval, Yu. Shemshuchenko and others.

2. Theoretical definitions of the right to
education

P. Kovalchuk, argues that in today’s globalised and
informatised world, education is becoming a decisive
factor in social progress and national security, an
important component of the full development of the
human personality, increasing respect for to human
rights and freedoms (Kovalchuk R.L., 2011, p. 292).

The right to education is a fundamental natural
human right of the “second generation”, a significant
sphere of life of individuals, states and the entire
world community, the realisation of which contributes

to socio-economic development and even the
comprehensive development of the individual. The
significance of ensuring the right to education is due
to the fact that this right is considered in two aspects:
as the right to education itself; as a means for the
realisation of other human rights in connection with
the goals of sustainable development (Pyroha I.S.,
2023, p. 172).

The national educational system has traditional
features: the decisive role of the state in the field
of education; a significant number of academic
disciplines and the volume of educational plans
and programmes; a large role of education in the
educational process (Andryeyeva D. Ye., 2011,
p. 13).

The human right to education occupies a special
place in the human rights system, being at the same
time the core of the cultural segment of human rights,
a “second generation” right, and a guarantee of the
exercise of all other human rights - from the right
to life to the right to healthcare (Yafonkina I.P.,
2013, p. 240). It combines elements of “negative”
and “positive” human freedom — every individual
has the freedom to choose the forms and methods of
education, should be protected from discrimination
in education (negative aspect), but, in addition, has
the right to demand from the state the creation of
conditions necessary for the exercise of the right
(positive aspect).

The purpose of exercising the human right to
education is to form a full-fledged free personality
and prepare him or her for life in society through the
systematic transfer of knowledge and professional
orientations, moral, ecthical and legal standards,
experience and the development of necessary
skills. This goal is common to all participants in
relations related to the realisation of the human
right to education — the individual, the state and
society represented by commercial and non-profit
organisations. Educational relations are realised by
their subjects jointly, on the basis of the principle of
“participation”, and the interests of the subjects of
educational relations are united by a single focus,
complement each other and should not have a
hierarchy (Ya.M. Parpan, 2016, p. 94). The human
right to education has a programme and targeted
nature, i.e. it requires constant improvement of
educational legislation, search for new forms and
methods of ensuring the principles of of the human
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Section 1. Current issues of constitutional and legal status of human and citizen

right to education. The main role in the realisation of
the human right to education is played by the state,
whose duties correspond to the right to education that
belongs to each individual.

The constitutional right to education was
considered in the context of its importance as a
guarantee of personal freedom and development in
Ukraine. In particular, the constitutional and legal
aspects of this right, its importance for the self-
realization of the individual and the support of a
democratic society were analyzed, in particular:

— the constitutional right to education is an
important element of guaranteeing the personal
freedom of every citizen of Ukraine. The latter
provides an opportunity to choose education
according to one’s own interests and needs.

— the right to education is a key factor in the
development of the individual, improving his
qualifications and participation in public life.
Contributes to the formation of civic consciousness
and an active civic position.- the current Constitution
of Ukraine and legislation guarantee equal rights to
education for all citizens, regardless of their origin,
status or religious beliefs.

— ensuring accessibility and quality education
remains an important task for Ukrainian society
and the state. Ensuring access to education for all
segments of the population, including persons with
special needs (development of inclusive education)
remains a priority direction.- the development of
education in Ukraine is an integral part of building
a democratic society and ensuring human rights to
education. Education should be focused on the needs
of society and contribute to its development (Bysaha
Yu., 2023, p. 99).

3. Analysis of the case law of the Constitutional
Court of Ukraine and the European Court of
Human Rights

As an element of the constitutional right to
education, the Basic Law of Ukraine defines the right
of citizens belonging to national minorities to study in
their native language or to learn their native language
in state and communal educational institutions or
through national cultural societies. Therefore, the
constitutional provision enshrined in part five of
Article 53 defines the essence of the content and
scope of the right (as part of the constitutional right
to education) to education in the native language
in state and municipal educational institutions or
through national cultural societies or to study it in
these educational institutions or in national cultural
societies, which is guaranteed by law (Decision
of the Constitutional Court of Ukraine on July 16,
2019 Ne 10-p/2019).

Complete general secondary education is
compulsory (Article 53(2) of the Constitution

of Ukraine). This provision imposes a positive
obligation on the state to implement a responsible
state policy in the field of education. Given the need
to implement a responsible state policy in the field
of education, to provide educational institutions with
qualified teaching staff, the state must create working
conditions within the educational process that will
encourage both experienced teachers and those who
have just started their teaching career to perform their
teaching functions creatively. Only by maintaining
an optimal balance in the provision of educational
institutions with both young qualified and experienced
teachers will the state be able to fulfil its function of
organising an effective education system (Decision
of the Constitutional Court of Ukraine on February
7,2023 Ne 1-p/2023). Education is a national priority
that ensures innovative, socio-economic and cultural
development of society; financing education is
an investment in human potential and sustainable
development of society and the state.

Given the need to implement a responsible
state policy in the field of education, to provide
educational institutions with qualified teaching staff,
the state should create such working conditions
within the educational process that will encourage
both experienced teachers and those who have just
started their teaching career to perform pedagogical
functions creatively. Only by maintaining an optimal
balance in the provision of educational institutions
with both young qualified and experienced teachers
will the state be able to fulfil its function of organising
an effective education system.

That is why the state should create appropriate
conditions for comprehensive, thorough training
of young teachers and for preserving the existing
human resource of experienced teachers, in particular
those who, regardless of age, meet the qualification
requirements and are able to carry out teaching
activities due to their physical and mental health.

The Constitutional Court of Ukraine considers
that the provisions of Article 53 of the Constitution
of Ukraine on ensuring free higher education in
state and municipal educational institutions by the
state should be considered in the context of the
right to education guaranteed by the Basic Law
of Ukraine and access of Ukrainian citizens to it
in these educational institutions on a competitive
basis. The provisions of this Article do not make
higher education compulsory. In the Decision of the
Constitutional Court of Ukraine of 21 November
2002 No. 18-rp/2002, it is the compulsory nature
of complete general secondary education that is
linked to its free of charge nature (Decision of
the Constitutional Court of Ukraine on March 4,
2004 Ne 5-pn/2004).

In terms of constitutional interpretation, the
provision of part three of Article 53 of the Constitution

8 Koncmumyuyitino-npasosi akademiuni cmydii Ne 1/2024



Bzova Laura, Snigur Mykola

of Ukraine “the state shall ensure accessibility
and free of charge of pre-school, complete general
secondary, vocational and higher education in state
and municipal educational institutions” in the context
of parts one, two, four of the said article should be
understood as follows:

— accessibility of education as a constitutional
guarantee of the right to education on the principles
of equality defined in Article 24 of the Constitution
of Ukraine means that no one can be denied the right
to education, and the state must create opportunities
for the realisation of this right;

— free education as a constitutional guarantee
of the right to education means the possibility of
obtaining education in state and municipal educational
institutions without paying any form of fee for
educational services of the level, content, scope and
within the scope of those types of education, free of
charge, provided for in part three of Article 53 of the
Constitution of Ukraine.

Based on the provisions of parts two and three
of Article 53 of the Constitution of Ukraine, which
stipulate that complete general secondary education
is compulsory and free of charge, the costs of
providing the educational process in state and
municipal general education institutions are covered
on a regulatory basis at the expense of the relevant
budgets in full.

Free higher education means that a citizen has the
right to receive it in accordance with the standards
of higher education without paying a fee in state and
municipal educational institutions on a competitive
basis (part four of Article 53 of the Constitution of
Ukraine) within the scope of training specialists for
public needs (state order).

Therefore, in order to give an idea of the European
Court of Human Rights’ case law in this area, it
is necessary to present it in relation to the right to
education, the right of parents to respect for their
religious and philosophical beliefs and the freedom
of teachers (G. Gonzalez, 2021, p. 1003—-1010). The
first Additional Protocol of 20 March 1952, in its
Article 2, at the end of a difficult genesis that testifies
to the fierceness of the debate that existed at the time
regarding the establishment and financial support
of private schools, confirms this by reading the
numerous interpretative declarations and reservations
of the Contracting States. The generalised wording
used in Additional Protocol Ne. 1 (“No one shall be
denied the right to education”) does not prevent it
from being regarded as a declaration of a genuine
right, a “fundamental right” (ECHR, 7 November
1976, Kjeldsen et al. v. Denmark, App. Ne 5095/71,
para. 50), which “in a democratic society ... [is]
indispensable for the enjoyment of human rights”
(ECHR, Grand Chamber, 10 November 2005, Leyla
Shahin v. Turkey, Application no. 44774/98, para. 137).

The study of European case law shows the broad
scope of application of the first sentence of Article 2
of Protocol Ne. 1 and the importance of the regulatory
power of the state.

However, the Convention does not enshrine
an absolute right to all forms of education: “The
Contracting Parties do not recognise a right to
education which would oblige them to organise at
their own expense or to subsidise education of a
given form or level”, but only the right “to make use,
in principle, of the means of instruction currently
available” - which does not mean “that the State
does not have a positive obligation to ensure respect
for this right” — and “to obtain in accordance with
the rules in force in each State and in some form of
official recognition of the studies completed” for
the purpose of using the diplomas at a professional
level (ECHR, 23 July 1968, Belgian Language
Case, Application no. 1474/62, § 3-4). Isn’t the state
obliged to subsidise the creation and management of
private education? Although Article 2 of Protocol Ne 1
“essentially defines access to primary and secondary
schools, there is no clear division between higher
education and the field of training” (Leyla Sahin,
op. cit., § 136). Although the Convention “does not
oblige Contracting States to establish institutions of
higher education”, if they do so, they are “obliged
to ensure that individuals enjoy the right of effective
access to them” (ibid., § 137). Although the right
to education includes “the right to education in the
national language or one of the national languages”,
it does not guarantee, even in conjunction with
Article 14 (the right to non-discrimination), the
right to education in the language of one’s choice
(Belgian Language Case, op.cit., §§ 3 and 11). The
Court enshrines the positive obligation of states to
take reasonable accommodation measures to enable
children with disabilities to attend school (ECtHR,
23 February 2016, Cham v. Turkey, 23 February
2016, Application no. 51500/08: discriminatory
refusal to enrol a blind child in a conservatory despite
passing a competitive examination). Similarly, they
should facilitate access to educational programmes
in prisons, where they exist, including access to
computer equipment (ECtHR, 18 June 2019, Mehmet
Resit Arslan and Orhan Bingel v. Turkey, Application
no. 47121/06).

The state may regulate the right to education,
provided that it “never violates its essence” or
“does not interfere with other rights enshrined in the
Convention”. Such rules “may vary in time and space
according to the needs and resources of the community
and individuals” (Belgian Language Case, § 5),
and the definition and organisation of programmes
present “a problem of expediency on which the Court
is not bound to rule and the solution of which may
legitimately vary from country to country and from

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)



Section 1. Current issues of constitutional and legal status of human and citizen

time to time” (Kjeldsen et al., § 53). This breadth
cannot justify discrimination in the exercise of the
right to education on the grounds of ethnic origin
(ECHR, Grand Chamber, 13 November 2007, D.H.
et al. v. Czech Republic, App. Ne 57325/00, § 201;
Grand Chamber, 16 March 2010, Orsus and Others v.
Croatia, App. Ne 15766/03; 30 March 2023, Szolczan
v. Hungary, App. No. 24408/16) (Roma students).
The state may introduce compulsory schooling.
The right to education “does not, in principle,
exclude the application of disciplinary measures,
including temporary or permanent exclusion from an
educational institution” (Leyla Sahin, § 156). Aimed
at “developing and moulding the character and mind”
of pupils, discipline “constitutes an integral, even
indispensable element of any educational system”
(ECHR, 25 February 1982, Campbell and Cosans v.
the United Kingdom, Application Ne 7511/76, paras.
33-34). In a broader sense, Article 2 of Protocol
Ne 1 refers — whether in the case of public institutions
or, by virtue of the principle of horizontal effect,
private institutions — to “functions relating to the
internal management of the school” which “cannot
be regarded as ancillary to the educational process”
(ECHR, 25 March 1993, Costello-Roberts v. the
United Kingdom, App. Ne 13134/87, § 27). The
European judge is sympathetic to states that invoke
democratic values to justify, in certain contexts,
prohibiting students from wearing conspicuous
religious symbols. States may “limit the freedom to
manifest a religion, such as the wearing of the Islamic
headscarf, if the exercise of that freedom undermines
the aim of protecting the rights and freedoms of
others, public order and security” (ECHR, Grand
Chamber, 13 February 2003, Refah Partisi et al. v.
Turkey, application Ne. 413440/98, para. 92).

They may therefore deny access to students
wearing the Islamic headscarf if the aim is to
“preserve the secular character of the educational
institutions” (Leyla Sahin, § 158), subject to a check
that “the decision-making process for the application
of internal rules [...] satisfies [...] the balance of
the various interests at stake” (willingness to seek
dialogue and negotiated solutions) and includes
safeguards (principle of legality and judicial review)
“appropriate to protect the interests” of the parties
concerned (Leyla Sahin, § 159). The Leila Shaheen
judgment confirms the existence of a great deal of
autonomy for the state, as “the meaning or impact
of acts consistent with the public expression of
cooperation between religious institutions is not
the same depending on time and context” and the
regulation of the wearing of religious symbols
in educational institutions ‘“varies according to
national traditions”, “European countries do not
have a common understanding of the requirements of
protection of the rights of others and public order’”

(§ 109). Paying close attention to the principle of
subsidiarity, the Strasbourg judge declared invalid
the French measures aimed at banning the wearing
of religious symbols in primary and secondary
education (ECtHR, 4 December 2008, Dogru
v. France, application Ne. 27058/05; judgment
of 30 June 2009, Aktas v. France, application
Ne 43563/08). The judgment in Dogru notes that
“in France, as in Turkey or Switzerland, secularism
is a constitutional principle, the foundation of the
Republic” (§ 72), specifying that it is the duty of
the public authorities to “ensure with great vigilance
that, while respecting pluralism and the freedom
of others students’ manifestation of their religious
beliefs in schools does not turn into an ostentatious
act that would constitute a source of pressure
and exclusion” (§ 71) and notes that the persons
concerned have “the opportunity to continue (their)
education at a distance learning institution” (§ 76).
However, the measure of temporary exclusion of a
child who refuses to submit to corporal punishment
in a public school, whose exclusion would mean that
his parents are acting ‘“against their convictions”
(ECHR, 25 February 1982, Campbell and Cosans,
op.cit., § 40: caning in Scottish state schools), the
autonomy of the state finds a clear limit here to the
extent that children should be able to exercise their
right to education in accordance with their parents’
religious and philosophical beliefs.

4. Conclusions

Thus, the right to education is a fundamental right.
At the universal level, there is a tendency for active
international cooperation in various areas of the right
to education, but the problem of ensuring access
to education at all levels, from preschool to higher
education and “third generation” education for all,
remains unresolved. Numerous international legal
instruments and mechanisms for ensuring the right
to education do not fully reflect the multidimensional
nature of the right to education and do not establish
a single model of lifelong learning at different
levels. It is believed that freedom of education
implies the existence of private education that differs
significantly from that provided by the state in
terms of its content, content or methods. Freedom to
organise and provide education is a manifestation of
freedom of expression.

Education is the set of knowledge, skills and
abilities that enable an individual to achieve high
cultural levels, which society guarantees to the whole
community through specialised bodies, both public
and private, thereby enabling the individual to access
and be included, in conditions of equality, in social
life and the world of work.

Ukraine has a well-developed system of general
secondary, higher and postgraduate education, which
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provides opportunities for study at various levels
and specialisations. In recent years, the Ukrainian
education system has been actively has been actively
introducing digital technologies into the educational
process. Online courses, electronic resources and
distance learning are becoming increasingly popular
among students and adults.
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AHoTauis

VY crarti npoaHaizoBaHO PO3MEXKYBaHHs ITpaBa Ha OCBITY Ta cBOOOAM OCBITH y pilieHHsX KoHcTuTyIiiiHOTO
Cyny Ykpainu Ta €BpOoneichbKoro Cyay 3 IpaB JIOIUHU. Po3MIsSAal0ThCsl MUTaHHS 3aKOHOAABUOTO PEryIFOBaHHS
npaBa Ha OCBITY. ABTOp aHaji3ye MDKHAPOIHI Ta HAI[IOHAIBHI IPABOBI aKTH MO0 MpaBa Ha OCBITY, MPOOIEMHU
pedopMyBaHHS OCBITH 1 HAYKH B KOHTEKCTI acorriamii Ykpainu 3 €BponeiicbkuM Coro30M. PO3IISHYTO MUTaHHS
onTUMIi3anii opraHizamii Ta MpoBEIACHHs HAayKOBHX JOCIIDKEHb, a TAKOXK 3arajibHi MiIXoau A0 pedopMyBaHHS
OCBITH, CIIPSIMOBaHI Ha IHHOBAI[IITHUI PO3BUTOK OCBITH.

VY cydacHOMY CYCIUIBCTBI MH 9aCTO Yy€EMO, 1[0 OCBITA ACOLIIOETHCS 31 CII0BaMH “mpaBo’ Ta “000B’s130K”, ajie
HE BCI 3HAIOTh, 1110 1€ 03HAYA€ Ha MPAKTHUI. X0ua ChOTO/IHI TOBOPUTH IIPO OCBITY, 3AA€THCS, JIETKO, B MUHYJIOMY 1Ie
OyJ10 HE Tak, i 3a i poku BigOyocs 6arato pedopm, ki 3poOMIIH 1Ie IPaBO 1 000B’SI30K BCE OLIBII 1 OLIBII aKTy-
anpHuMHU. [lepin 3a Bce, ciijl cka3ary, 110 MPpaBo 1 000B’ 130K HA OCBITY MAlOTh Cy4YacHe KOPiHHS B IEMOKPATHYHUX
CYCIIJIbCTBAX, SIKI BU3HAIOTH 1 TapaHTYIOTh OCBITY ISl BCIX JIIOZICH.

TeoperuuHi MUTaHHs, OB’ s3aHI 3 MPABOM Ha OCBITY, I1Ie HE CTAIIM MPEJAMETOM 0araroacrekTHOro A0CIiIKeH-
HS Cy4YacHOI FOpUANYHOT HayKu. JIOCIIKeHHS MpaBa JIFOAUHU HA OCBITY 3a3BUYall 1ependavae po3riisi MUTaHb
foro peaizaii sk myOIiYHOT MOCIYTH B HABYAJIBHUX 3aKJIaJax PI3HUX TUIIB Ta 3aXMCTY LLOTO MPaBa OpraHaMu
JepkaBHOT Biaau Ykpainu. [IpaBo JtoinHKu Ha OCBITY PEryIiiO€e CYCHiIbHI BIIHOCHHH, MOB’s3aHI 3 Oy/ib-sIKUMHU
(hopMamu HaBYaHHSI i BUXOBAHHS, Mae MPOrPAaMHO-IIILOBUIT XapakTep, 10 BUPAKAETHCS B HEOOX1AHOCTI TTOCTIM-
HOTO BIIOCKOHAJICHHSI 3aKOHOJIABCTBA MPO OCBITY 1 AISTIBHOCTI ICpKaBH, OB’ S13aHOI 3 peati3alliero mpaBa Ha OCBi-
Ty. Lleii mporiec 31 ICHIOETHCS Ha OCHOBI CIUIBLHOT AisUTBHOCTI JIFOIMHH, JICPIKaBH 1 CYCIIJIbCTBA B 0CO01 KOMEPIIiii-
HUX 1 JIep)KaBHUX IHCTUTYIIH, IHTepecH SKUX 00’ €HAHI €MHOI0 CIIPSIMOBAHICTIO i JIOTOBHIOIOTH OJIMH OJHOTO.
VY cydacHOMY MIDXXHApPOJHOMY TIOPSAKY OCBITa € MIPaBOM JIIOJIMHE. BOHO HaJeXKHUTh 10 Tak 3BAHUX MPaB APYroro
MOKOJIIHHSI, TOOTO TMpaB, sIKi BUMAraroTh BiJ Jep)kaBu 3a0e3NedeHHs MO3UTHBHOI peanizalii, 1l Ha KOPUCTb iX
JOTPUMAaHHS.

KurouoBi ciioBa: ocBita; KOHCTHTYIIIHE npaBo Ha ocBiTy; Koncturyuiinuii Cyn Ykpainu; €Bporneicbkuii
CY[ 3 TIpaB JIFOJMHHU; KOHCTUTYLIIITHO-IPABOBE PEry/IIOBaHHS MIPaBa Ha OCBITY; MIKHAPOJIHI Ta €BPOIIEIHChKI CTaH-
JIapTH 1paBa Ha OCBITY; OCBITa B YKpaiHi; KOHCTUTYILIHHI IpaBa JIFOIMHHU 1 IPOMa/STHUHA.
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Summary

The purpose of the article is to research national strategies for the development of artificial intelligence
and regulation of its use in the field of human rights protection; the study of modern challenges and trends
related to the implementation of artificial intelligence technologies that have an impact on humans.

Research methods. In order to achieve the defined goal and fulfill the set tasks, a set of general scientific
and special legal methods of scientific knowledge were used in the research process: dialectical, systemic-
structural, logical-semantic, formal-logical, formal-legal, comparative-legal, analysis and synthesis.

Results and conclusions. Today, regulation of artificial intelligence (Al) is being discussed all over the
world, including Ukraine. Artificial intelligence, with significant potential for rapid growth, is becoming one
of the most influential technologies in today’s world. At the same time, the question arises about the ethical
and legal use of these technologies. Against the background of globalization processes, the latest technologies
of Al systems, penetrating into various fields, become the reality of every person’s life, even at the household
level. It was emphasized that the governments of various states understand the importance of using modern
information and communication technologies, including artificial intelligence technologies. Attention is
focused on the fact that if Al is not controlled, it can lead to problems in the field of human rights. That is
why the governments of many countries around the world are trying to protect users of digital services from
threats and negative effects when using Al, developing their strategies for the development and regulation
of artificial intelligence for this purpose. It was noted that the national strategies for the development of Al
differ from each other in terms of their goals, but they all have a common goal — the introduction of safe
Al technologies into all spheres of human life. To better understand the impact of artificial intelligence on
humans and to find solutions to the challenges it creates, international collaboration, supported by the GPAI
(Global Partnership on Artificial Intelligence), is needed. On the basis of the conducted research, the need to
increase interest in solving the problems of human protection against potential Al threats at the international
level has been proven. The main directions of the development of safe artificial intelligence, which were
discussed at the first ever summit held in Great Britain, are described. The safe development of artificial
intelligence will allow the use of its technologies for the benefit of humanity. The main regulatory legal
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acts are decisive for the formation of both international and national policy of each state, which regulate the
sphere of human rights protection in the field of Al use, have been identified. The formation of international
and European standards in the field of application of artificial intelligence is highlighted. The normative legal
documents that establish and regulate the implementation of Al technologies in Ukraine have been analyzed.

It was concluded that today no state in the world is able to work on the creation and implementation
of Al in isolation from others: only international cooperation of scientists can ensure the development of
high Al technologies. Ukraine, as a part of the European Community of States and a member of the Special
Committee on Artificial Intelligence at the Council of Europe, should focus primarily on the standards of the
European Union, the Council of Europe and other pan-European institutions regarding the development of
Al Legal regulation of the use of artificial intelligence in Ukraine is at the stage of development. The strategy
for the development of artificial intelligence for 2022-2030 should become the basis for the preparation of
state programs and legal acts related to the development of Al in Ukraine. In order to eliminate the risks
of artificial intelligence, it is proposed to rely on European and global strategies for the development and
regulation of Al, taking into account international standards and ethical principles in its use, when developing

national legal acts.

Key words: artificial intelligence, human rights, threats, security, development strategies, international

standards, ethical principles.

1. Introduction.

The topic of artificial intelligence (Al) is relevant
not only in Ukraine, but also throughout the world.
Today it is discussed at different levels. However,
there are currently no comprehensive regulations at
the international level. The purpose of the article is
Recognizing the potential challenges associated with
the risks of artificial intelligence, given the global
nature of such challenges, the European Union and the
United States recognize that they cannot currently find
the same approaches to regulating the use of artificial
intelligence. As for national regulation, Al standards
are currently being developed. More than 50 countries
of the world have already created and adopted strategies
for the development of artificial intelligence, but only
in the form of recommendations from governments.
Ukraine does not remain aloof from these processes
either. In recent decades, problems of the development
and application of artificial intelligence in various
fields have been actively investigated in domestic legal
science. The number of scientific works devoted to the
normative and legal regulation of artificial intelligence,
which include the moral and legal aspects of its
application, is constantly increasing. Recently, there
have been heated discussions about the threats of Al to
human rights. The scientific investigations of leading
domestic scientists are devoted to these problems, in
particular: O.A Baranova, D.M. Belova, M.V. Belova,
Yu. M. Bysagy, B.V. Ostrovskaya, V.Yu. Shepitko,
M.V. Shepitko et al. Leading Ukrainian researchers in
the field of artificial intelligence, under the leadership
of Professor Anatoliy Shevchenko of the Institute of
Artificial Intelligence Problems, have joined together to
develop a joint strategic plan for the development and
use of safe artificial intelligence in Ukraine by 2030. The
directions for the development of artificial intelligence
in Ukraine, stated in the strategy, are correlated with the
current global directions for regulating the use of Al

The strategy is aligned with NATO’s strategy for the
development of Al, including its legal and responsible
use, and also pays attention to the risks that arise from
the use of artificial intelligence technologies. The
developed strategy for the development of artificial
intelligence in Ukraine will help our country maintain
a worthy position in the global scientific and technical
process.

2. International national strategies for the
development of artificial intelligence

Canada is the first country in the world to create
a National AI Strategy (Pan-Canadian Al Strategy) at
the government level. The Government of Canada has
introduced the comprehensive federal bill C-27 “On
the implementation of the Digital Charter 2022 to
Parliament, the main purpose of which is to introduce
new rules for the development and application of Al.
Canada is a co-founder of the Global Partnership on
Artificial Intelligence (Joint Statement from founding
members of the Global Partnership on Artificial
Intelligence, June 15, 2020). 29 countries have come
together to support the responsible and human-centred
development and use of artificial intelligence (GPAI or
Gee-Pay) in a manner consistent with human rights,
fundamental freedoms and shared democratic values,
as detailed in the OECD Recommendation on artificial
intelligence.

In the United States of America, in 2021, the
National Strategy for Artificial Intelligence (Artificial
Intelligence Index Report, 2021) was developed,
which talks about the need to support international
cooperation in research and development of Al
systems. In October 2022, the Office of Science and
Technology Policy of the White House published
the Blueprint for an Al Bill of Rights (2022), which
outlines the principles that should protect society
from threats and negative impacts when using Al. An
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Al Bill of Rights was also developed in the field of
artificial intelligence, which aims to protect citizens
from neural networks (AI Bill of Rights, 2022). The
document approves 5 fundamental principles: safety
and efficiency of the system, protection against
discrimination, data confidentiality, purposes of use
explanation, as alternatives decision-making human.

Certain guidelines for the implementation of Al
regulation and basic state standards are outlined in the
National Al Strategy prepared by the UK government
in 2021. This is, for example, the White Paper in the
United Kingdom, as well as the document “Creating
a pro-innovation approach to the regulation of AI”
presented in 2022. In 2023, the British government
added artificial intelligence to the list of threats in the
National Risk Register. One such threat was the increase
in misinformation when Al systems are mishandled.
In order to protect users of digital technologies from
negative impacts, the UK government held the first
global summit on Al safety in November 2023 (Al
Safety in London, 2023). Britain’s artificial intelligence
summit has brought together heads of state and tech
giants amid concerns that the new technology could
pose a threat to humanity. During the AI Safety Summit
in London, Elon Musk said that artificial intelligence
is the biggest threat to the modern world: “For the first
time in human history, we have something that will be
much smarter than us. So it is not clear to me (how)
such a thing can be controlled, but I think we can strive
to steer it in a direction that will benefit humanity. But I
think it’s one of the existential risks we face, potentially
the most pressing.” The main focus was on developing
a strategy for a global coordinated effort to eliminate
the risks and misuse of Al technologies. The summit
discussed 5 areas: risks associated with artificial
intelligence; international cooperation on Al security
issues; identifying ways to improve security through
actions coordinated at the international level; evaluation
of directions and standards for management of the
industry; safe development of artificial intelligence,
which will allow the use of technology for the benefit
of humanity. The participating countries of the summit,
including Ukraine, signed the “Bletchley Declaration”
— a document whose main purpose is to intensify
international cooperation in the research of artificial
intelligence (AI) security. The declaration calls for the
guarantee of respect for human rights, data protection,
ethics and safety in the development of artificial
intelligence, and also emphasizes the importance of
controlling the use of its technologies.

3. European ethical standards for artificial
intelligence

The priority of the European approach is to establish
ethical standards for the implementation of AIL. The goal
of the European Union is to promote the development
of reliable and ethical AI, which must comply with legal
regulations. The European Union, taking into account

the new trends and challenges associated with the rapid
development of artificial intelligence technologies, is
developing ethical principles and legal norms regarding
the use of AI, which are outlined in the document
“Ethical Guidelines for Trusted AI” (2019). At the
UNESCO General Conference in November 2021,
193 countries, including Ukraine, adopted the first-
ever global ethical standards for artificial intelligence,
which allow maximizing the benefits of scientific
discoveries while minimizing the risks of their use. The
recommendation identifies four main directions:

1) data protection (the document calls on
governments to guarantee citizens the security of
personal data and freedom of action, in particular, every
person should be able to view or delete information
about himself);

2) prohibition of social evaluation and monitoring
of people (UNESCO prohibits the use of such Al
technologies, as they violate basic human rights and
freedoms);

3) control and assessment (It is envisaged to create
tools that will help assess the ethical impact of Al on
people, society and the environment to help countries
develop safe systems);

4) environmental protection (According to the
recommendation, developers should give preference
to economic and safe methods that will allow the use
of Al to fight climate change and other environmental
problems. In particular: take care of reducing the carbon
footprint, consume as little energy as possible and use
safe raw materials).

Therefore, such directions are extremely important
at the present time, because the proposed ethical
standards for the use of general purpose technologies
change not only the way of working with them, but
also the way of life. Al technologies have significant
benefits in many areas, but without ethical barriers, they
can lead to discrimination in the real world and threaten
basic human rights and freedoms. The stated basic
principles, focused on human rights, provide the states
with recommendations for the formation of an effective
policy in the field of AL

In the European Union, there is an important Digital
Services Act (DSA, 2020). This Law entered into force
on August 25, 2023 and is directly applicable in the
European Union. The main slogan of this legislative act
sounds like this: “what is illegal offline should be illegal
online.” The purpose of this law is the EU’s intention
to protect the fundamental rights of users by creating a
safer digital space. This will allow users to flag illegal
content and report it to the online platform. It also
includes the right to block it.

As a response to the latest developments in digital
technologies, in particular — to the emergence of
general purpose artificial intelligence and generative
artificial intelligence, the first intergovernmental
standard on Al was adopted. On March 5, 2024, the
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OECD Council of Ministers adopted changes to the
principles on Artificial Intelligence at its meeting. The
updated principles address Al-related challenges such
as privacy, intellectual property rights, security and
information integrity. They are aimed at solving security
problems, since artificial intelligence systems carry the
risk of causing significant harm to society, therefore,
reliable mechanisms and precautions are needed for
their configuration and/or decommissioning (anti-
disinformation, the need to preserve the integrity of
information, responsible business behavior throughout
the entire life cycle Al systems, cooperation with Al
systems users and other stakeholders, transparency and
responsible disclosure of information about Al systems,
the need for cross-jurisdictional cooperation to promote
an interoperable Al policy environment (Updated
principles of artificial intelligence, 2024).

Thus, the updated principles effectively create a
framework for addressing Al risks and can serve as a
basis for Al policymaking.

On March 13,2024, the European Union adopted the
Artificial Intelligence Law (Artificial Intelligence Law,
2024), which became the world’s first comprehensive
law to regulate artificial intelligence (Al) to reduce
risks, create opportunities to fight discrimination
and ensure transparency. Thanks to the Parliament,
unacceptable Al practices will be banned in Europe
and citizens’ rights will be protected. As stated in the
press release of the European Parliament, the goal of
regulation is “to protect fundamental rights, democracy,
the rule of law and environmental sustainability from
extremely risky artificial intelligence, as well as to
stimulate innovation and establish Europe as a leader
in this field.” It further states that “Untargeted copying
of facial images from CCTV footage for the creation
of facial recognition databases will be prohibited. The
new rules ban certain Al applications that threaten
citizens’ rights. Emotion recognition in the workplace
and schools, social assessment, predictive policing, and
artificial intelligence that manipulates human behavior
or exploits people’s vulnerabilities will also be banned.”
Citizens will have the right to file complaints against
artificial intelligence systems and receive explanations
for decisions based on high-risk artificial intelligence
systems that affect their rights (Saakov V., Krokman V.,
2024).

The President of the European Commission, Ursula
von der Leyen, said: “Artificial intelligence is already
changing our daily lives. And this is just the beginning.
Smart and widespread use of Al promises enormous
benefits for our economy and society. I therefore very
much want to welcome today’s political agreement
between the European Parliament and the Council on
the New Era Artificial Intelligence Act. The EU Law
on Artificial Intelligence is the first comprehensive
legal framework for artificial intelligence worldwide.
So, this is a historical moment. The Al Act brings

European values into a new era. By focusing regulation
on identifiable risks, today’s agreement will promote
responsible innovation in Europe. By guaranteeing the
safety and fundamental rights of people and companies,
it will support the development, deployment and
implementation of reliable Al in the EU. Our Artificial
Intelligence Act will make a significant contribution
to the development of global rules and principles for
human-centered AI” (Statement by President Ursula
von der Leyen, 2023).

The formation of the regulatory framework for
the regulation of AI technologies in the European
Union takes place both at the European level and in
the member states. The European Commission on
Artificial Intelligence, which serves as a platform for
public discussions, is responsible for all developments
in this area. Within the framework of the European
Commission, in 2024, the European Union created the
Al Office (European Al Office, 2024) — an artificial
intelligence expertise center that will be responsible
for compliance with the rules of the Al Law, ensuring
its implementation in all member states. The Al Office
is the basis for a single European artificial intelligence
management system. As soon as the Law on Artificial
Intelligence enters into force, it must also be adopted by
all candidate countries for joining the European Union,
including Ukraine.

4. Strategies for the development and regu-lation
of artificial intelligence in Ukraine

For the Ukrainian legislator, the term “artificial
intelligence” is a relatively new term, therefore an
unambiguous legal definition, and even more so legal
regulation, is currently absent in the current legislation.
Currently, the issue of the development of artificial
intelligence is quite actively discussed in Ukraine.
The Ministry of Digital Transformation is working on
the development of the legislative framework for the
regulation of AIl. During development, the issue of
creating and spreading disinformation with the help of
Al was also taken into account. In 2020, the Cabinet of
Ministers approved the Concept for the Development
of Artificial Intelligence in Ukraine (On the Approval
of the Concept for the Development of Artificial
Intelligence in Ukraine, 2020), the purpose of which is
to determine the priority directions for the development
of Al to satisfy the rights and interests of people,
namely: in education, science, economy, cyber security,
defense, information security, public administration,
legal regulation and ethics, justice. In October 2023,
the Ministry of Digital Transformation presented the
Roadmap for the Legislative Regulation of Artificial
Intelligence in Ukraine, which focuses on the rights of
Ukrainians in the digital space.

With the participation of experts, government
officials, people’s deputies and lawyers, Ukraine began
work on the development of its own strategy for the
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regulation of artificial intelligence, which became
the beginning of work on the regulatory field for
artificial intelligence. Currently, two main strategies
for the development of legal regulation are possible: 1)
development of own legal regulation; 2) implementation
(full or gradual) of the EU AI Act. The implementation
of European legislation may cause certain difficulties,
but it is the EU standards in this area that should
become a reference point for Ukraine, especially since
the course of European integration is enshrined in the
Constitution of Ukraine.

The Ukrainian Scientific School of Artificial
Intelligence presented an alternative project “Strategy
for the Development of Artificial Intelligence
in Ukraine for 2023-2030” for discussion and
suggestions. The purpose of this strategy is to create
the foundations for a new technological system that
will lead Ukraine to a leading position in the world in
the field of information and computer technologies,
thanks to the effective use of the advantages and
opportunities of the wide implementation of Al in
all spheres of public life. Scientists have proposed a
parallel direction of scientific research, which involves
the creation of a breakthrough technology in the field
of artificial intelligence in Ukraine — the creation of a
next-generation computer based on the application of
the principles and mechanisms of the functioning as
human brain, in particular, its consciousness. For the
functioning of such a machine, a necessary condition is
taking into account the laws of nature, spiritual, moral
and legal laws and rules adopted in the international
community and in a separate state. Only with such
an approach can the interests of a specific person and
humanity as a whole be ensured (Shevchenko, 2022).

“Artificial intelligence is developing every day, so
our goal is to create a safe environment in which Al
will help society and not create additional threats...
We must keep up with the world and lead the AI
trend. Understand what is happening, react quickly
and have your own strategy. It is impossible to talk
about a digital state if we do not form a progressive
policy in the direction of artificial intelligence and an
agenda for the world. Already today in Ukraine, Al is
actively used in various directions. The use of artificial
intelligence is especially important in the field of
military technology. It helps to record the movement
of equipment and personnel of the occupiers, shoot
down enemy missiles, guide UAVs more effectively
to targets, etc. Work on the regulatory field for Al is
important for the development of the country and will
enable us to move faster in this direction,” said the
Deputy Prime Minister for Innovation, Development
of Education, Science and Technology, Minister of
Digital Transformation Mykhailo Fedorov (Regulation
of Artificial Intelligence in Ukraine, 2023). In Ukraine,
the issue of legal regulation of artificial intelligence is
on the agenda of the Verkhovna Rada Committee on

Digital Transformation. When developing normative
legal acts related to the field of AI, Ukraine must adhere
to the global pace of development of this field and
protection of the rights and freedoms of citizens. When
deciding which way to move in Ukraine in matters of
legal regulation of artificial intelligence, it is necessary
to study the best European and world experience.

In order to discuss global trends and features of
legal regulation of artificial intelligence, the Center for
Democracy and the Rule of Law (CEDEM) together
with the Digital Security Laboratory held the forum
“Artificial Intelligence 2.0: Regulation and Work in
Time of War” in Kyiv (Forum, 2023). At this forum, the
OSCE representative on media freedom, Teresa Ribeiro,
noted that “The situation is very sad now, because war
has returned to Europe. And this war is waged not
only with conventional weapons, Russia’s war against
Ukraine is a hybrid one. It uses various means, such
as distortion of facts and various propaganda methods.
To protect human rights, we need to use artificial
intelligence to facilitate access to reliable information
for society and prevent misinformation”. Denise
Wagner, adviser to the office of the OSCE representative
on media freedom, also spoke about the use of artificial
intelligence for the purpose of malicious actions. The
speaker emphasized that one of the areas that should be
paid attention to from the point of view of regulation is
the spread of disinformation, the main means of which
are recommendation systems and targeted advertising.
Some content needs to be restricted or removed, but
it is much better when disinformation is countered by
the users themselves, not just by the regulator. She
emphasized that what is important now is not only
freedom of speech, but also the freedom to be free from
misinformation.

5. Conclusions.

Summarizing all of the above, it should be noted
that today no state in the world is able to work on the
creation and implementation of Al in isolation from
others: only international cooperation of scientists
can ensure the development of high Al technologies.
Ukraine, as a part of the European Community of States
and a member of the Special Committee on Artificial
Intelligence at the Council of Europe, should focus
primarily on the standards of the European Union, the
Council of Europe and other pan-European institutions
regarding the development of Al

Legal regulation of the use of artificial intelligence
in Ukraine is at the stage of development. The first steps
towards its regulation have been taken —the Concept of the
Development of Artificial Intelligence has been approved,
the Roadmap for the Regulation of Artificial Intelligence
has been presented, and the Strategy for the Development
of Artificial Intelligence in Ukraine until 2030 has been
developed. The strategy for the development of artificial
intelligence in Ukraine is the basis for the preparation of
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state programs and legal acts related to the development
of Al in Ukraine. However, the steps taken do not allow
establishing generally accepted rules and norms for the
use of artificial intelligence. Therefore, it is necessary
to join the already existing international treaties and
conventions. Taking into account the rapid development
of artificial intelligence technologies, we believe it is
appropriate to apply a comprehensive approach to take
into account world standards for the use of artificial
intelligence. In addition to the development of the main
Law “On Artificial Intelligence”, which should define the
rights and responsibilities of users in the application of
its technologies, regulate legal relations in the field of the
use of artificial intelligence and establish responsibility
for violating the rules of its application, it is necessary to
develop and implement by-laws and instructions, and as
well as relevant resolutions of the executive authorities.
In order to eliminate the risks of artificial intelligence,
it is necessary to rely on European and global strategies
for the development and regulation of Al taking into
account ethical principles and legal norms regarding its
use, when developing national legal acts.
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Memoou docnioxcenns. JIns TOCITHEHHS OKPECIEHOI METH i BUKOHAHHS TOCTABICHUX 3aBIaHb Y MPOIIECi J10-
CJIIJPKEHHS] BUKOPUCTAHO KOMIUIEKC 3aralbHOHAYKOBUX Ta CIELIaIbHO-IOPUANYHNAX METO/IIB HAYKOBOTO Mi3HAHHS:
JiaJIeKTUYHUH, CUCTEMHO-CTPYKTYPHHH, JIOTIKO-CeMaHTHYHUH, (hOPMaTbHO-TOTIYHUH, (HhopMaTbHO-IOPUINIHUH,
MTOPIBHAIBHO-TTPABOBHI, METOIM aHAI3Y Ta CHHTE3Y.

Pesynomamu ma eucnosxu. ChOToJHI Y BCHOMY CBITi, BKIIOYaI0UH YKpaiHy, 0OTOBOPIOIOTH PETyITIOBAHHS
mrygroro intenekty (). ITy4yanii iHTeneKT, Maro4n 3HAYHAN MTOTEHITial IS IIBUIKOTO 3POCTAaHH:, CTA€ Of-
HI€I0 3 HAWBIUIMBOBIMINX TEXHOJOTIH y Cy4acHOMY CBiTi. BogHOUac mocrae mUTaHHS MPO €THYHE Ta MPaBOBE
BHUKOPHUCTAHHS IUX TeXHONOTiH. Ha T rmobaizamiifaux mporeciB HOBiTHI TexHOouorii cucteM LI, mpornkaroun
y pi3Hi ramy3i, CTaloTh pearbHICTIO YKUTTS KOKHOI JTIOMHH, HaBITh Ha TOOYTOBOMY piBHI. HarosmomeHo, mo ypsan
PI3HUX JepKaB pO3yMIIOTh BaXKIUBICTh 3aCTOCYBAaHHS CydacHHX iH(OpMAaIiifHO-KOMYHIKallifHIX TEXHOJIOTIH, B
TOMY YHCII 1 TEXHOJIOTIH MTYyYHOTO iHTEIEeKTy. AKIIEHTOBAHO yBary Ha TOMY, IO SKIIO He kKoHTpomosaTu LI, To
11e MOKe TIpU3BECTH 110 TpodiieM y cdepi mpas monuan. Came ToMy ypsau 6araTb0X KpaiH CBITY HaMararoThCs
3aXUCTUTH KOPUCTYBadiB MU(POBUX TOCIYT BiJ 3aTp0O3 Ta HETAaTHBHOTO BILTHBY Ipu BuKopucTanHi LI, po3pobs-
FOYH 3 I[I€F0 METOIO CBOI CTPATETii pO3BUTKY Ta PETYITIOBAHHS IITYYHOTO iHTENEKTY. Bifg3HavueHo, Mo HallioHaIbHI
ctparerii po3ButKy LI pi3HATECS OfHA Bix OJHOI CBOIMHM LIJISIMHM, ajie BCi BOHH MAlOTh CIIIJIBHY METY — BIIPOBa-
JokeHHs Oe3neuHnx TexHomorii LI y Bci cdepn xurremismpHOCTI MonuHM. 100 Kpare 3po3yMiTH BIUTHB IITYY-
HOTO 1HTEJIEKTY Ha JIIOMUHY Ta 3HAWTH PIilIeHHS BUKJIHKIB, SKi BIH CTBOPIOE, HEOOXiTHA MKHAPOIHA CITiBIIpAIls,
axy miarpumye GPAI (ImobGanpHe mapTHEPCTBO 31 IITYYHOTO iHTENeKTY). Ha miacTaBi mpoBeIeHOro TOCIiHKEeHHS
JIOBEZICHA HEOOX1THICTh TOCHIICHHS iHTEpeCy A0 BUPILICHHS MPOOIeM 3aXUCTy JIONMHH BiJl MOTEHIIIHNAX 3arpo3
I ra mi>kHapogHOMY piBHI. OXapaKTepHU30BaHO OCHOBHI HANIPSAMKH PO3BUTKY O€3MEYHOTO MITyYHOTO 1HTENEKTY,
10 OTOBOPIOBANIMCH Ha TIEPIIOMY B icTOpii camiTi, mpoBeaeHomy y Benmkiit bpuranii. besmeuna po3poOka mTyd-
HOTO IHTENEKTY J03BOJIUTHh BUKOPHCTOBYBATH HOTO TEXHOJOTII Ha Oiaro JroacTBa. Bm3HaueHO OCHOBHI HOpMa-
THUBHO-TIPABOBi aKTH, KOTPi € BU3HAYAIBHUMHE UI (POPMYBAHHS SIK MDKHAPOIHOI, TaK 1 HAI[IOHAIBHOI MOJITHKH
KOXHOI JIep>KaBH, IO PETYII0I0TH c(hepy 3aXUCTy MpaB JIOAMHU B raxy3i Bukopuctanas LI. BucsitieHo cranos-
JIeHHS MDKHApOIHUX Ta €BPOMEHCHKUX CTaHAAPTIB y cepi 3acToCyBaHHA MITyYHOTO iHTENeKTy. [IpoananizoBaHo
HOPMAaTHUBHO-TIPABOBI TOKYMEHTH, KOTPHMH 3aKPITUTIOETHCS Ta PETYIIOEThCA peaizaris Texrnomorii 111 B Ykpaixi.

3po0sieHO BHCHOBOK, IO HAa CHOTOHI KOIHA JAeprkaBa y CBITI HE CIIPOMO)KHA MPAIIOBATH HAJl CTBOPEHHSM 1
BrpoBapkeHHM 111 i307150BaHO Bif iHIINX: JIHIIE MIXXHAPOAHE CIIIBPOOITHUIITBO HAYKOBIIIB 3aTHE 3a0€3MEIUTH
po3BuTOK BUCOKKX TexHomorii II. YkpaiHa sk 4acTHHA €BpONeHChKOl CIIITBHOTH JepkaB 1 wieH CreniaabHOTo
KOMITETY 31 IITYYHOTO iHTeNeKTy npH Pani €Bponn Mae opieHTyBaTHCS MEPII 32 BCE HAa CTaHAAPTH €BPOIEHCHKOTO
Corozy, Pamu €Bponu Ta iHIINX 3araJbHOEBPONEHCHKUX 1HCTUTYIIN momo po3BuTky L. IIpaBoBe perymroBan-
HS BUKOPHUCTAHHA IITYYHOTO 1HTENEKTY B YKpaiHi 3HAXOAWUTHCS Ha cTafii po3poOku. OCHOBOIO IS IMiATOTOBKH
JepKaBHUX TIPOTpaM 1 HOPMATHBHO-TIPABOBUX aKTiB, sIKi CTOCYIOThCs po3BHUTKY LI B Ykpaini, moBHHHA cTaTH
CTpaTeris pO3BUTKY IITydHOTO iHTENeKTy Ha 20222030 pokn. 3 METOI0 yCyHEHHS PU3HKIB IITYYHOTO IHTEIEKTY
TIpH po3po0Ili HAIIOHATFHIX HOPMAaTHBHO-TIPABOBUX aKTiB MPOIMOHYETHCS ONMUPATHCS HA €BPOTICHCHKI Ta CBITOBI
cTparterii po3BUTKY Ta perymoBanHs LI, BpaxoByrounm Mi>KHApOIHI CTAaHAAPTH Ta €TUYHI MPHUHIUIH TPH HOTO
BHUKOPHCTaHHI.

Kuro4uoBi cioBa: mTydyHHMI iHTENEKT, MpaBa JIIOAWHU, 3arpo3H, Oe3meKa, cTparerii po3BHTKY, MKHAPOIHI
CTaHAAPTH, ETUYHI PHHIUIIN.
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Summary

Human rights, as enshrined in current international legal instruments, are the result of long-term historical
development and the gradual formation of standards that have become the norm in modern democratic society.
The formation of such unified standards for regulating social life has led to the modern doctrine of human rights
being based on universal principles and values, including freedom, equality, justice, and the inalienability of
fundamental human rights. However, despite the commonality of these values and principles on which the
modern idea of human rights is founded, its formation and gradual development occurred under the influence of
cultural, historical, political, and sociological factors of individual states or entire regions. These factors led to
the emergence of distinct legal traditions.

A legal tradition is understood as a deeply rooted and historically conditioned attitude of people towards
the role of law in society, the nature of law, as well as the organization and functioning of the legal system as a
whole. The legal tradition, in turn, leads to certain differences or authenticity in the interpretation of various legal
categories, as their formation occurred through the prism of unique circumstances characteristic of a particular
legal tradition. Studying approaches to interpreting certain legal phenomena in specific legal traditions allows
for a broader understanding of a given legal concept, revealing its peculiarities in the legal systems of individual
states, and conducting a comparative analysis of its interpretation alongside other legal traditions.

Today, when discussing human rights and obligations, we often refer to sources of the European legal
tradition, which undoubtedly play an important role in the modern understanding of human rights. However,
it would be incorrect to overlook the contributions of other legal traditions, particularly the American one.
The emergence of the modern system of human rights and obligations on the American continent is associated
with the activities of the Organization of American States, as well as the adoption of such acts as the American
Declaration of the Rights and Duties of Man of 1948 and the American Convention on Human Rights of 1969.
It should be noted that the American Declaration of the Rights and Duties of Man preceded the Universal
Declaration of Human Rights of 1948 by six months, which underscores the significance of this act in the
process of establishing an international system of human rights and their protection. A characteristic feature of
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this Declaration, which distinguishes it from the Universal Declaration of Human Rights of 1948 and a number
of other European human rights acts, is its extensive list of duties imposed on individuals.

Thus, to identify the peculiarities of interpreting the category of legal duty, it would be appropriate to study
this fundamental normative legal act of the American legal tradition in the field of human rights and duties.
Furthermore, studying normative legal acts that regulate both human rights and duties will allow us to outline
the mechanism of establishing and normatively formulating key human duties in the American legal tradition.

Key words: legal duty, American legal tradition, American Declaration of the Rights and Duties of Man,

American Convention on Human Rights.

1. Introduction

Legal duty is one of the fundamental concepts in
jurisprudence, playing a key role in the functioning
of any state’s legal system. In the American legal
tradition, which is based on the principles of common
law and constitutionalism, the interpretation of legal
duty has special significance and distinctive features.
This concept not only defines the boundaries of
proper behavior for legal subjects but also serves as
a basis for understanding the relationships between
the state and citizens, as well as between individuals
in society.

Studying the interpretation of legal duty in the
context of the American legal system allows for a
deeper understanding of the peculiarities of legal
thinking, judicial practice, and lawmaking in the
United States of America. This issue becomes
particularly relevant in the context of globalizing
legal systems and the growing influence of American
law on international legal practice. Analyzing
approaches to interpreting legal duty in the American
tradition can provide valuable insights for the
development of legal theory and practice in other
countries, particularly those seeking to reform their
legal systems towards greater efficiency and human
rights protection.

The gradual development of the idea of human
rights under the influence of various historical,
cultural, and social factors has led to the emergence
of distinct legal traditions. One of these traditions
formed under the influence of Anglo-Saxon law
and territorially covers the northern part of the
American continent. However, the American legal
tradition in the field of human rights and duties is not
often the object of scientific research, particularly
in comparison with the European legal tradition.
Therefore, we consider it appropriate to conduct a
detailed analysis of the interpretation of legal duty in
the American legal tradition based on the study of its
fundamental legal acts.

Literature. The issue of human rights and duties
in the American legal tradition has not yet received
proper elaboration in domestic science, but a number
of progressive studies have been carried out by
foreign scholars, namely Francesco Seatzu, Christina
M. Cerna, etc., whose opinions we have referred to in
certain parts of the work.

The aim of the article is to study the interpretation
of the category of legal duty in the American legal
tradition, particularly based on the examination
of fundamental legal acts, primarily the American
Declaration of the Rights and Duties of Man of 1948.

Research Methodology. The study will employ
a complex of general scientific and special legal
methods. In particular: 1) historical method — for
analyzing the evolution of the concept of legal duty
in American legal thought; 2) comparative legal
method — for comparing approaches to interpreting
legal duty in American and other legal systems;
3) system analysis — for considering legal duty
as a component of the American legal system; 4)
formal-legal method — for analyzing normative
legal acts and court decisions related to legal duty;
5) hermeneutic method — for interpreting legal texts
and doctrinal sources; 6) case study method - for
investigating specific court cases that illustrate the
peculiarities of interpreting legal duty in American
judicial practice; 7) analytical and synthetic
methods - for summarizing the obtained results and
formulating research conclusions. The application
of these methods will allow for a comprehensive
study of the peculiarities of interpreting legal duty
in the American legal tradition and will ensure the
objectivity and reliability of the obtained results.

2. American Declaration: main foundations

The formation and development of the American
legal tradition undoubtedly spanned a significant
period of time. Given the broad scope of its
development, we will focus on the period after
World War II, characterized by the intensification of
humanization and democratization processes, which
in turn led to the formation of a human rights system
and the concept of human duties.

First, approaching the analysis of the chosen
research topic, to properly understand the task at
hand, it’s worth noting what the term «interpretation»
means. In dictionaries, the term «interpretation» is
given several meanings: 1) revealing the content of
something; explanation, elucidation; 2) clarification,
interpretation of scientific and literary texts, works
of fine art; also — reproduction. In theoretical
jurisprudence, «interpretation» in a broad sense
is understood as the process of construing various
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legal categories. Thus, the task of this study is to
outline how the category of legal duty is interpreted
and understood in the American legal tradition.
The method of research will be textual and content
analysis of fundamental acts of American law,
namely the American Declaration of the Rights and
Duties of Man of 1948 and the American Convention
on Human Rights of 1969.

The American Declaration of the Rights and
Duties of Man is an international regional document
adopted on May 2, 1948, by the Organization of
American States. The adoption of the American
Declaration of the Rights and Duties of Man became a
significant and symbolic event for American society,
as it was the only act in the inter-American system
that enshrined fundamental rights and duties for three
decades, from 1948 to 1978, or more precisely until
the American Convention on Human Rights came
into force. Emphasizing the role and significance of
this legal act, it should be noted that chronologically
it preceded the adoption of the Universal Declaration
of Human Rights by several months, and also became
the first normative legal act that defined a list of
individual legal duties of a person in its content
(Shumilo, 2018, p. 116).

The adoption of the American Declaration of the
Rights and Duties of Man resonated with the American
legal community, as most of the then-legal scholars put
forward ideas about enshrining and protecting socio-
economic rights, and there were constant discussions
around the concept of individual human duties (Cerna,
2009, p. 3). However, one American jurist, supporting
the idea of enshrining individual duties alongside
human rights, emphasized that every human right has
a corresponding human duty. Individual human rights,
in turn, cannot have any meaning in a vacuum devoid
of duties imposed on individuals (Seatzu, 2019, p. 4).
Thus, the American legal system in 1948 took the first
step towards proclaiming key human duties alongside
rights and freedoms.

First of all, approaching the analysis of the
Declaration’s content itself, we emphasize that this
act enshrined the category of legal duties directly
in its title, giving it the same importance as human
rights. Analyzing the content of the main current
international legal acts that are sources of standards
in the field of human rights, we can only speak of
a fragmentary and abstract role of duties in their
content. That is why, in our opinion, a significant
advantage and striking feature of the American
Declaration of the Rights and Duties of Man is
the elevation of the category of duties to the same
level as human rights, emphasizing their important
role and the impossibility of human rights existing
without corresponding duties.

The preamble of the Declaration in its very first
provision states: «All men are born free and equal, in

dignity and in rights, and, being endowed by nature
with reason and conscience, they should conduct
themselves as brothers one to another.» Analyzing
the content of this provision, we can conclude that it
establishes a natural duty of man, namely «to conduct
themselves as brothers one to another,» although the
Declaration does not provide a precise definition
of this duty, which makes it somewhat evaluative.
We can assume that such a duty involves treating
others with respect, dignity, based on the principle
of justice. This natural duty is a kind of active duty
that encourages a person to act in an appropriate,
desirable manner (American Declaration of the rights
and duties of man, 1948).

The next provision in the preamble of the
Declaration further draws attention to the role of
legal duties, proclaiming: «The fulfillment of duty by
each individual is a prerequisite to the rights of all.
Rights and duties are interrelated in every social and
political activity of man. While rights exalt individual
liberty, duties express the dignity of that liberty.»
Thus, this provision indicates the interconnection
of human rights and duties and emphasizes that,
living in society, the presence of rights necessarily
implies the emergence of certain duties. Simply put,
a duty exists because someone has a right that must
be respected by other members of society and the
realization of which should not face any obstacles
from society and its members. Examining the content
of the document’s preamble, we draw attention to
another equally important provision: «Duties of a
juridical nature presuppose others of a moral nature
which support them in principle and constitute their
basis» (American Declaration of the rights and duties
of man, 1948). Based on the above, the American
Declaration emphasizes that the foundation of legal
duties is their moral counterparts, that is, duties
based on moral principles. Such an interpretation of
legal duty is quite rational, as a legal duty based on
recognized moral principles receives some approval
from society and does not cause rejection. Moreover,
the means of ensuring legal duty, in case of reflecting
moral principles in its content, will be not only
state coercion but also public opinion, which again
will increase the level of its proper observance and
execution. In the case of contradictions between
legal duty and moral convictions of society, it can be
assumed that its proper execution will be ignored by
such society.

The final provision of the Declaration’s preamble
once again emphasizes the natural duty of man,
namely: «Since spiritual development is the supreme
end of human existence and the highest expression
thereof, it is the duty of man to serve that end with
all his strength and resources.» In other words,
this statement implies that the purpose of human
existence is spiritual development, and man, in
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turn, has a duty to fully contribute to achieving this
goal (American Declaration of the rights and duties
of man, 1948). Continuing the idea of spiritual
development as the highest goal of human existence,
the preamble mentions another natural duty: «Since
culture is the highest social and historical expression
of that spiritual development, it is the duty of man to
preserve, practice and foster culture by every means
within his power.» The content of the preamble
concludes as follows: «And, since moral conduct
constitutes the noblest flowering of culture, it is the
duty of every man always to hold it in high respect»
American Declaration of the rights and duties of
man, 1948). Again, the Declaration does not provide
an exhaustive interpretation of what «moral conduct»
is, but we believe it refers to behavior based on key
moral principles — dignity, equality, justice, etc.

Summarizing the content analysis of the preamble
to the American Declaration of the Rights and Duties
of Man, we emphasize its main aspects in the context
of interpreting legal duty:

— A person, by virtue of their nature, is endowed
with natural duties, the main of which are «to conduct
themselves as brothers one to another,» «to serve
the spiritual development of society with all their
strength and resources,» «to preserve, practice and
foster culture by every means within their power,»
«always to hold moral conduct in high respect»;

— There is an undeniable interconnection between
human rights and duties: the existence of rights is
impossible without the existence of corresponding
duties;

— The foundation of legal duties is morality,
reflected in key moral principles, which positively
affects the level of their execution and observance
by society.

3. The analysis of the main part of the American
Declaration

Moving on to the analysis of the main part of the
American Declaration of the Rights and Duties of
Man, we draw attention to its structure, where the
first section deals exclusively with human rights, and
the second - exclusively with duties. First of all, we
note that the section devoted to legal human duties
consists of nine articles, namely from Article 29 to
Article 37 inclusive.

The realization that human life gains meaning
precisely in the human community strongly influenced
the formulation of Article 29 of the Declaration,
which presents the first legal duty, namely to society:
«It is the duty of the individual so to conduct himself
in relation to others that each and every one may fully
form and develop his personality.» In other words,
a person is obliged to behave towards other people
in such a way as to ensure that everyone in society
can fully form and develop their personality. Based

on this duty, we can conclude that the American
Declaration pursues the idea that the rights of each
person are limited by the rights of another person. To
ensure well-being in social life, the Declaration also
imposes on a person the duty to cooperate with the
state and the community (American Declaration of
the rights and duties of man, 1948).

The second legal duty, regulated by Article 30 of
the Declaration, is addressed to parents and children:
«It is the duty of every person to aid, support,
educate and protect his minor children, and it is the
duty of children to honor their parents always and to
aid, support and protect them when they need it.» We
have an example of an active duty that encourages
subjects to a certain socially useful behavior, in this
case - to help, support, protect children and honor
parents. The next article establishes the duty of every
person to acquire at least a primary education. An
interesting approach is applied in Article 32 of the
Declaration, which proclaims: «It is the duty of every
person to vote in the popular elections of the country
of which he is a national, when he is legally capable
of doing so.» Thus, the Declaration recognizes voting
as a civic duty, not a person’s right, as is often the
case in the national legislation of individual states. In
our opinion, the authors of the Declaration aimed to
emphasize the responsibility and role of civil society
in forming government institutions.

The duty of every person to obey the law and other
legitimate commands of the authorities of his country
and of the country in which he may be is enshrined in
the next article of the Declaration. The classic duty to
abide by the letter of the law is interpreted somewhat
differently in this case, as it takes into account not
only national legislation but also the legislation of
any other states in which a person may be present.
The next duty is imposed on the person to society and
the nation, namely to perform any civil and military
service that the state may require for its defense and
preservation. The final duties in the second section of
the American Declaration are the duty to pay legally
established taxes and the duty to work, as far as one’s
abilities and possibilities allow, to obtain the means
of livelihood or for the benefit of the community. The
last of these duties, the Declaration differentiates into
two types — compulsory work, to obtain means of
subsistence, that is, receiving certain funds, as well
as work for the benefit of the community — that is,
free, volunteer or public service.

Thus, having examined the content of the
American Declaration of the Rights and Duties of
Man, we can draw several conclusions about the
interpretation of the category of legal duty in its
content. First of all, having studied the content of
the legal duties provided by the Declaration, we can
classify them by subjects:

— duties to society;
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— duties to the state;

— duties to children or parents.

Based on the duties we’ve examined, we can also
assert that all of them are active in their content,
meaning they require a person to act in a certain
proper manner.

A somewhat different approach to the
classification and characterization of the duties
provided by the Declaration is presented by Italian
scholar Francesco Seatzu. In his opinion, all the
listed duties can be divided into two categories:
those that can be implemented through legislative
acts, and those that are mostly recommendatory in
nature. He believes that most of the above-mentioned
duties from the Declaration’s content are intended to
function as a kind of «ethical code of conduct» for all
citizens of American countries. That is, such duties
as «to conduct oneself in relation to others so that
each and every one may fully form and develop his
personality,» «to cooperate with the community,» «to
help parents and protect them when needed» - are of a
purely moral nature, encouraging socially beneficial
behavior (Francesco Seatzu, 2019, p. 17).

The second category of duties involves the state
taking certain active actions, including creating a
legislative mechanism for their implementation. For
example, the duty of every person to acquire at least a
primary education implies and requires active actions
on the part of the state to guarantee the fulfillment
of this duty, namely the creation of educational
institutions and regulation of their activities at the
legislative level (Francesco Seatzu, 2019, p. 17).

4. American Declaration vs American Conven-
tion on Human Rights

The American Convention on Human Rights,
having entered into force in 1978, completed the
process of forming the American system of human
rights and their protection, and also marked the
transition from the norm-setting stage to the stage
of direct implementation of established human
rights. Unlike the American Declaration of 1948,
the Convention focused on expanding the catalog
of human rights rather than establishing duties.
Nevertheless, Article 32 of the Convention defines
the mechanism of the interconnection between human
rights and duties and states that «Every person has
responsibilities to his family, his community, and
mankind,» and also emphasizes that «The rights of
each person are limited by the rights of others, by
the security of all, and by the just demands of the
general welfare, in a democratic society» (American
Convention on humans rights («Pact of San Jose,
Costa Ricay, 1978). Thus, similar to the 1948
Declaration, the Convention supports the idea that
the rights of each person are limited by the rights of
another person, which logically implies the duty to

respect the rights of other members of society and
not to interfere with their realization.

Thus, summarizing the above study of the
interpretation of legal duty based on the provisions
of the American Declaration of the Rights and
Duties of Man of 1948, as well as the American
Convention on Human Rights of 1969, we can say
that both documents became a driving factor in
promoting the idea of giving legal human duties
the same importance as rights. Moreover, by first
establishing a list of basic individual human duties,
the Declaration and Convention differentiated them
in their content, depending on to whom a particular
duty should be performed or observed - to society,
the state, parents, community, etc. Of course, some
of the duties provided in the above-mentioned
documents are more of a moral or ethical nature of
a recommendatory character, while others are quite
normative.

We also emphasize that the Declaration
introduces us to duties that derive directly from
human nature, thus supporting the concept of natural
duties. In interpreting legal duty, the Declaration also
emphasizes its moral basis and support, believing that
legal duty also implies a number of moral duties. An
important aspect in the context of both the Declaration
and the Convention on Human Rights was the clear
delineation of the interconnection between human
rights and duties. The presence of rights always
implies the emergence of corresponding duties,
primarily - to respect the rights and freedoms of other
members of society and not to interfere with their
realization. In fact, the consolidation of the above
thoughts on the interconnection of rights and duties,
as well as giving the latter the same legal significance
as human rights, is of enormous importance, because
rights and freedoms cannot exist separately from
duties. Each right corresponds to a respective duty,
which needs to be equally emphasized, which in
perspective will contribute to balancing individual
freedom in society and their responsibility.

5. Conclusions

Thus, we have conducted a study of the
interpretation of the category of legal duty in the
American legal tradition based on the provisions,
primarily, of the American Declaration of the Rights
and Duties of Man of 1948. Summarizing the above,
we can confidently say that the American legal
tradition made a significant step in 1948 in promoting
the idea of enshrining basic legal human duties, while
the European legal tradition focused exclusively on
proclaiming human rights and freedoms.

The American Declaration of the Rights and Duties
of Man first proposed a wide range of individual legal
duties, characterizing them and distributing them
according to spheres of social relations and subjects
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to whom one should perform or observe a particular
duty. In particular, the Declaration provided for the
following legal duties: mutual duties of children and
parents; the duty of everyone to learn, participate
in voting, obey the law, work; the duty to serve
society and the nation, including civil and military
service, pay taxes, etc. The American Declaration
enshrines 27 human rights and 10 human duties.
Thus, the Declaration managed to achieve harmony
between human rights and duties, emphasizing their
interconnection. The Declaration also emphasized the
existence of natural human duties alongside natural
rights, enshrining them in its content, and noted the
moral basis and support of legal duties.

In our opinion, the approach proposed by
the American legal tradition in the context of
interpreting legal duty as a legal category, which
is endowed with the same legal significance as
human rights, should be taken into account by the
international community. Fundamental international
documents containing universally recognized human
rights standards (Universal Declaration of Human
Rights, International Covenant on Civil and Political
Rights, International Covenant on Economic, Social
and Cultural Rights, Convention for the Protection
of Human Rights and Fundamental Freedoms) do
not focus on human obligations to the same extent
as on rights. Unlike human rights, human duties
are mentioned abstractly, that is, mostly as a need
to respect and not violate the rights of others.
Human duties, in turn, are not limited to an internal
conviction about respecting the rights of others, as
almost every human right is naturally associated with
human responsibility and duty, which provides for
the possibility of realizing this right by all members
of society. That is why we consider it appropriate
to adopt the experience of the American legal
tradition and enshrine fundamental human duties
at the international level, which will undoubtedly
contribute to achieving a balance between freedom
and responsibility in society.

Bibliography:

I.American Declaration of the rights and duties
of man, 1948. URL: https://www.oas.org/en/iachr/
mandate/Basics/american-declaration-rights-duties-of-
man.pdf .

2. American Convention on humans rights («Pact
of San Jose, Costa Rica») 1978. URL: https://www.

oas.org/dil/treaties_ b32 american_convention on_
human_ rights.pdf.

3. Seatzu, F. (2019) On the meaning and scope
of individual human duties and obligations in the
American Declaration of human rights and duties of
man of 1948. Revista Electronica Iberoamericana.
Vol. 13. Edicion Especial. P. 21.

4. Cerna, M. Christina. (2009) Reflections on the
normative status of the American Declaration of human
rights and duties of man. Journal of International Law.
P. 25.

5. ImMymino, I.A. (2018) Mixnapogaa cucrema
3axXUCTy TMpaB JIOAWHU. Haguanvnuii nocionux. Kuis.
2018. 168 c.

6. Byelova, M., Farcash, 1.-M., Byelov, D.,
(2022) The principle of humanism and its content in
the conditions of the formation of the newest social
paradigm. European Socio-Legal and Humanitarian
Studies. Issue 1. P. 30—43.

References:

1.American Declaration of the rights and duties
of man, 1948. Available from: https://www.oas.org/
en/iachr/mandate/Basics/american-declaration-rights-
duties-of-man.pdf [in English].

2. American Convention on humans rights («Pact of
San Jose, Costa Rica») 1978. Available from: https://
www.oas.org/dil/treaties b32 american_convention
on_human rights.pdf [in English].

3. Seatzu, F. (2019) On the meaning and scope
of individual human duties and obligations in the
American Declaration of human rights and duties of
man of 1948. Revista Electronica Iberoamericana.
Vol. 13. Edicién Especial. P. 21. [in English].

4. Cerna, M. Christina. (2009) Reflections on the
normative status of the American Declaration of human
rights and duties of man. Journal of International Law.
P. 25. [in English].

5. Shumilo, L.A. (2018) Mizhnarodna systema
zakhystu prav liudyny [International system of human
rights protection]. Navchalnyi posibnyk. Kyiv. 2018.
168 s. [in Ukrainian].

6. Byelova M., Farcash L.-M., Byelov D., (2022)
The principle of humanism and its content in the
conditions of the formation of the newest social
paradigm. European Socio-Legal and Humanitarian
Studies. Issue 1. P. 30—43. [in English].

26

Koncmumyuyitino-npasosi akademiuni cmydii Ne 1/2024



Popovych Terezia, Vashkovych Victoriia

IHTEPMPETAL|IA MPABOBOIO OBOB’A3KY
B AMEPUKAHCBKI/ NPABOBIV TPAAULLIT

Tepe3is [lonoBuy,

doyenm Kagheopu meopii ma icmopii depaicasu i npasa
Vorcecopoocoruii nayionanvuuii ynisepcumem,

KaHOuodam rmpuouyHUXx HayxK, OOYeHm,
https://orcid.org/0000-0002-8333-3921

Scopus ID:

https://www.scopus.com/authid/detail uri? authorld=57216397820
ResearcherlD: AAH-4454-2019
(https.://www.webofscience.com/wos/author/record/1943575)
tereziia.popovych@uzhnu.edu.ua

BikTopis Bamkosuy,

0oyeHm Kagpedpu 20cnodapcvbko2o npasd

Vorczcopoocoruii nayionanvrnui ynisepcumem,

KaHOuO0am rpuouyHUX HayxK, OOYeHm,
https://orcid.org/0000-0001-5726-5374

Scopus ID:

https://www.scopus.com/authid/detail uri? authorld=57221518804
viktoriia.vashkovych@uzhnu.edu.ua

AHoTanis

[IpaBa sitoauHH, K1 3aKpiMJIeH] y TiI0YMX MDKHAPOJIHO-IIPABOBHUX AKTaX, € Pe3yJbTaToOM JJOBIOTPUBAIOTO
ICTOPUYHOTO PO3BUTKY, MOCTYIIOBOrO pOpPMYBaHHS CTaHAAPTIB, IO CTAJIM HOPMOIO HUTTS Cy4acHOTO AEMO-
KpaTU4YHOro cycniibcTBa. @opMyBaHHs MOAIOHNX YHI(QIKOBAHUX CTAHIAPTIB JUIsl PErYJIIOBAHHS CYCIIJIBHOTO
JKUTTS PU3BEJIH JI0 TOTO, 110 Cy4YacHa JIOKTPHUHA IIPpaB JIIOAMHU 0a3yeThcs Ha yHIBEpCAJIbHUX NMPUHIUIIAX Ta
IHHOCTSX, 30KpeMa cBOOOIU, PIBHOCTI, CIIPABEIJINBOCTI, HEBIIYYKYBAHOCTI OCHOBOIIOJOKHHUX IPAB JFOIU-
HH, ToIo. [IpoTe, HE3BaXKaKOYU HA CIUIBHICTh TAKUX I[IHHOCTEH Ta MPUHIIMIIB, HA SIKAX 3aCHOBAaHA CydacHa
iJiest paB JIIOIMHY, 11 CTAHOBJIEHHS Ta OCTYIIOBUI PO3BUTOK Bij0yBaBCs Mijl BINIMBOM KYJIBTYpPHUX, ICTOpHY-
HUX, HOJITUYHUX Ta COLIOJIOrTYHUX YNHHUKIB OKPEMHX JIepPIKaB UM IIUIMX perioHiB. Taki YMHHUKH MTPU3BEIH
JI0 BUHUKHEHHSI OKpPEMHUX MpaBoBHUX Tpajuiiil. [1in npaBoBoO TpajuLiel0 PO3yMIEThCs ITTMOOKO BKOpiHEHE
B CBIJIOMOCTI JIFOJICH Ta iCTOPUYHO 3yMOBJICHE 1X CTABJICHHS JI0 POJIi IIpaBa B CYCHIJIbCTBI, IPUPOIH MpaBa,
a TAKOX JI0 OpraHizauii Ta (GyHKIIOHYBaHHS IIPABOBOI cUCTEMU B LijoMmy. [IpaBoBa Tpaauiis, y CBOIO 4epry,
3YMOBIIIOE MIEBHY BiJIMIHHICTh 200 X aBTEHTHYHICTh B IHTepHpeTalii TMX 4 IHIIMX NPaBOBUX KaTeropi,
OCKIJIbKHM X CTaHOBJIEHHsI BiZOyBaJIOCS MiJ MPU3MOIO YHIKAJIBHUX OOCTaBUH XapakTePHUX JUIS Ti€l 4K 1HIIOT
npaBoBoi Tpaauii. JlocnipKeHHs NiAX0AIB 10 iHTepnpeTanii IeBHUX PaBOBUX SIBUIL Y OKPEMO B3SITHX IIpa-
BOBUX TPaJMLIAX JA03BOJISIE MIUPIIE ONAHYBATH 3HAHHS MIPO T€ YU IHIIE MPABOBE IMOHATTSI, BABUTH HOTO 0CO-
OJMBOCTI Y ITPAaBOBHX CUCTEMAaxX OKPEMHUX JIepP)KaB, IPOBECTH MOPIBHSUIBHUN aHai3 HOTO TIIyMadeHHs MOpsia
3 IHIIMMH TPaBOBUMH TpaaulisMu. CbOroiHi x, Bey4d MOBY IpO IpaBa Ta 000B’SI3KH JIIOJUHH, MU 4acTO
3BEPTAEMOCS caMe JI0 JPKepesl €BPOTICIChKOT MPaBOBOT Tpaaullii, siki, 0€3yMOBHO, BiIIrPatOTh BAXJIUBY POJIb Y
Cy4acHOMY pPO3yMiHHI ITpaB JIIOIMHH, IPOTE, Oy/ie HeNpaBWILHUM O0IWTH BHECOK IHIIMX IIPABOBUX TPAULIiH,
30KpeMa aMepHUKaHCbKO1. BUHUKHEHHS cy4acHOI CUCTeMH TpaB Ta 00O0B’SI3KIB JIIOJUHH HA aMEPUKAHCHKOMY
KOHTHUHEHTI 10B’s13aHa 3 NisibHicTI0 Oprauizanii aMepruKaHChbKUX JI€PIKaB, @ TAKOXK 3 MPUHHIATTIAM TaKHX aK-
TiB sIKk AMEpHKaHChKa JIeKJiapallis npas i 000B’s13KiB JtoauHu 1948 poky Ta AMepHUKaHChKa KOHBCHILIS 3 PaB
moguan 1969 poky. Cia 3a3HaunTH, 110 AMEPUKAHChKa JCKIapallis mpaB Ta 000B sI3KiB JIFOJUHU 32 YaCOM
yXBaJICHHS BHUIICPEIUIa Ha IIiCTh MICSIIB 3arajipHy JcKiIapallito npas Joauau 1948 poky, 1o miIKpecitoe
3HaYMMICTh JAHOTO aKTy y MpOIeCi CTAHOBJICHHS MDKXHApPOJHOI CHCTEMH IpaB JIIOJUHH Ta iX 3aXHCTy. Xa-
pakTepHOIO ocobnuBicTiO i€l Jlexmapaiiii, 1o Biapi3Hse ii Bia 3aransHoi Jeknapanii npas noguau 1948 p.,
Ta psAy IHIIMX €BPOINEHCHKUX aKTIB y Trally3i IpaB JIIOJMHH, € PO3TOPHYTHH Nepellik 000B sI3KiB, 1110 MOKJIa-
JAIOThCS HA JTIOMMHY. TakKiMM YHHOM, 3 METOI BHSIBJICHHS OCOOJIMBOCTEH IHTEpIpeTalii Kareropii mpaBoBo-
ro 000B’ 513Ky JOLIJIBHO Oy/le BUBYMTH Takui (QyHIaMeHTaIbHUI HOPMATHBHO-IIPABOBUH aKT aMEPHKaHCHKOT
npaBoOBOI TPaUIii y ranxysi mpas Ta 000B’s3KiB JoAuHH. OKPiM 1IbOT0, BUBYCHHS HOPMATHBHO-IIPABOBHX aK-
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TiB, 1[0 PETTIAMEHTYIOTH SIK ITpaBa TakK i 000B’A3KH JIOAWHH, TO3BOJIUTH HAM OKPECINUTH MEXaHi3M 3aKpiIUICH-
HS Ta HOPMATHBHOTO (POPMYITIOBAHHS KIIOYOBHUX 000B’A3KIB JIOAUHN y aMEPHUKAHCHKiH IPaBOBil TpaawIii.

KuarwouoBi cjoBa: mpaBoBuii 000B’ 530K, aMepUKaHChKa MPaBOBa TPAaMIlisg, AMEpPUKAHChKA JEKIaparlist
npaB i 000B’A3KiB TOAUHNA, AMEpPUKaHChKa KOHBEHIIIS 3 TIpaB JIFOUHH.
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Summary

Economic and political freedoms are often used as key indicators to classify types of political regimes.
These freedoms, which include freedom of speech, freedom of the press, and economic freedoms such as
freedom of business and freedom of trade, significantly affect how a country is perceived as a democracy
or an autocracy. Democracies are typically characterized by high levels of these freedoms, allowing open
expression and market regulation that encourages competition and fair trade. In contrast, autocratic regimes
often impose restrictions on both speech and economic activity, limiting the scope of political discourse and
centralizing economic control. These freedoms not only reflect, but also shape the political landscapes of
modern states. The synthesis of freedoms with political governance not only determines the internal dynamics
of nations, but also affects their relationships on the global stage. Ensuring the development and protection
of these freedoms is of paramount importance to the development of stable, prosperous and just societies
around the world. Economic and political freedoms are the foundation of democratic government and are
essential to the personal and economic well-being of citizens.The purpose of the work is to conduct a study
of the influence of the scope of economic and political rights and freedoms on the formation of the political
regime in the country. The object of the research iseconomic and political freedoms as key criteria for the
classification of types of political regimes. The subject of the research is social relations that arise, change
and cease in the process of consolidation and implementation of economic and political rights and freedoms
and their influence on the formation and functioning of democratic and autocratic political regimes. Research
methodology includes methodological approaches (active, systemic, comparative, axiological), general
scientific methods of thinking (analysis, synthesis, abstraction, generalization), philosophical (dialectical,
metaphysical, hermeneutic, epistemological), general scientific (historical, synergistic, functional, structural)
and specifically scientific (formal-legal, comparative-legal) methods. As a result of the study, problematic
issues related to the problem were analyzedwith the realization of economic and political freedoms as key
indicators of the country’s political regime, which significantly affect the trajectory of its development and
international position.

Key words: economic freedoms, political freedoms, political regime, democratic political regime,
autocratic political regime.
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1. Introduction

The political regime as one of the elements of
the state form is a key characteristic of the modern
state. If you examine the main components of the
political regime of any state, you can determine the
state of guaranteeing, implementation and protection
of rights and freedoms in this state, the ratio of
branches of government, the direction of relations
with other states of the world. In this sense, the state
of protection and implementation of political and
economic rights and freedoms is of key importance.
The purpose of the work is to conduct a study of the
influence of the scope of economic and political rights
and freedoms on the formation of the political regime
in the country. Research methodology includes
methodological approaches (active, systemic,
comparative, axiological), general scientific methods
of thinking (analysis, synthesis, abstraction,
generalization), philosophical (dialectical, metaphy-
sical, hermeneutic, epistemological), general scien-
tific (historical, synergistic, functional, structural)
and specifically scientific (formal-legal, comparative-
legal) methods.

2. Freedom of speech and press, economic
freedoms and anti-corruption freedoms and their
impact on political regimes

Freedom of speech and freedom of the press are
the foundation of democratic government. They
allow the free exchange of ideas, which is important
for the health of democracy. These freedoms allow
citizens to criticize their governments and advocate
for change without fear of reprisal. As indicators, the
levels of these freedoms are directly correlated with
the democratic state of the country.

In contrast, autocratic regimes often suppress free
speech and control the press to maintain power. Mass
media in such countries usually serve as mouthpieces
for state propaganda, with virtually no tolerance for
dissent or criticism. This lack of media freedom is
a clear indicator of an autocratic regime where the
government controls not only the economic aspects
of the country, but also the information resources.

Indices such as the Press Freedom Index help
quantify these freedoms and are used by researchers
and policymakers to classify countries into categories
such as «free», «partly free» and «unfree». These
classifications are based on the legal environment that
regulates the media, political pressures that influence
reporting, and economic control over news sources.

Understanding the status of these freedoms in
a country provides insight into its governance and
political climate, offering a window into broader
political dynamics and how they affect everything
from individual rights to economic policy.

Economic freedoms encompass a range of
rights and freedoms that allow individuals and

businesses to engage in economic activity with
minimal government interference. Key components
of economic freedom include business freedom,
trade freedom, tax freedom, financial freedom, and
property rights. These freedoms are necessary to
create an environment in which economic activity can
flourish, contributing to overall national prosperity.

In democratic regimes, economic freedoms tend
to be strong, with clear and consistent rules that
promote fair competition and protect property rights.
Democracies understand that economic empowerment
of individuals and businesses drives innovation and
growth. For example, fiscal freedom allows for
reasonable taxation and government spending, which
encourages investment and economic diversification.

Conversely, in autocratic regimes, economic
freedoms are often severely restricted. The
governments of these countries can impose strict
regulations and take control of major industries,
stifling entrepreneurship and keeping citizens
economically dependent. Property rights are often
unprotected because the state can expropriate
property without fair compensation. Such economic
control is a tool for autocrats to maintain power by
limiting the economic independence of their citizens.

The relationship between economic freedoms and
political regimes is thus reciprocal. Economic policy
not only reflects the nature of the political regime, but
also strengthens it. Economic freedoms encourage
democratic participation by empowering citizens,
while restricting them strengthens autocratic rule.

Freedom of investment is crucial to a country’s
economic development and is often seen as a
thermometer measuring the health of political
governance. Countries with high investment freedom
attract significant foreign direct investment, which
contributes to economic growth and job creation.
Democracies usually promote open investment
policies, providing a transparent and stable
environment for both domestic and international
investors. This openness not only stimulates
economic growth, but also supports political stability
by distributing economic power more widely
among private actors and reducing susceptibility to
corruption.

Freedom of labor means the ability of workers
to form trade unions, conduct collective agreements
and work without undue restrictions. In democratic
regimes, laborrights are protected and workers are free
to organize and express their interests, contributing
to a more equitable distribution of economic gains.
This freedom ensures that workers can advocate
for fair wages and safe working conditions, which
are fundamental to sustaining the middle class and
promoting social stability. Conversely, autocratic
regimes often impose strict controls on labor rights
to prevent workers from organizing and mobilizing,
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which could threaten their power. Restrictions on
labor rights in such regimes are often accompanied
by poor working conditions and unequal economic
policies that favor elite groups over the general
public.

Anti-corruption measures are also an important
indicator of political regimes. Democracies tend to
have more robust transparency and accountability
mechanisms that help fight corruption. These
measures include a strong legal framework, an
independent judiciary, and an active civil society
that monitors government actions and demands
accountability. However, corruption often thrives
in autocracies, and there are few mechanisms to
hold leaders accountable. This lack of transparency
not only undermines economic efficiency, but also
undermines public trust in government.

The scope of these freedoms — investment, labor
and anti-corruption—provides a critical understanding
of the functioning and nature of political regimes.
They highlight the interplay between economic
policy and political power, showing how economic
freedoms underpin democratic governance and how
their absence can signal autocratic tendencies.

The relationship between economic and political
freedoms is a defining characteristic that can clarify
the nature of political regimes and their impact on
public welfare. Taken together, these freedoms offer
a comprehensive framework for understanding not
only the governance of a country, but also its place
on the world stage in terms of democracy, human
rights, and economic prosperity.

Democratic regimes characterized by high
levels of political and economic freedoms tend
to demonstrate a strong rule of law, transparent
governance, and active citizen participation. These
attributes contribute to the creation of an environment
where freedoms are protected and where citizens can
fully participate in the political and economic life of
their country. The presence of reliable freedoms is
indicative of a healthy democracy, where checks and
balances are respected and where the government is
accountable to the people.

On the other hand, autocratic regimes often
exhibit limited political and economic freedoms,
where power is centralized and dissent is not
tolerated. In this environment, freedoms such as
freedom of the press, freedom of assembly, and
economic freedoms such as freedom of business and
trade are severely curtailed. Suppression of these
freedoms is often justified by autocratic leaders as
necessary to maintain order or economic stability,
but in reality it serves to consolidate their power and
suppress opposition.

The global landscape of political regimes shows
that countries with broad freedoms tend to experience
higher economic growth, more innovation and

improved quality of life. These countries attract more
international investment, offer better opportunities
for their citizens and play a more significant role
in international affairs. Conversely, countries with
limited freedoms often face economic stagnation,
social unrest, and isolation on the world stage.

Thus, understanding the levels of political and
economic freedoms can provide valuable information
about predicting the trajectory of nations in terms
of development, peace, and security. International
organizations and politicians use indices measuring
these freedoms to develop foreign policy, distribute
aid, and enter into diplomatic relations.

In summary, economic and political freedoms
are not only basic human rights, but also important
indicators of the country’s political regime. They
shape the political landscape and influence economic
and social dynamics within and between nations.
As the world continues to evolve, the promotion
and protection of these freedoms remain essential
to the development of democratic values, economic
prosperity and global peace.

3. Challenges and opportunities in diverse
political regimes

The diversity of political regimes around the world
creates both challenges and opportunities, especially
in the exercise and protection of economic and
political freedoms. Understanding these dynamics
is critical to international relations, global business
strategies, and efforts to promote human rights and
democratic governance around the world.

In autocratic regimes, the main challenge is the
concentration of power, which often leads to human
rights violations and suppression of economic
freedoms. The absence of free speech and a free
press can stifle opposition and impede the free flow
of information, keeping the population uninformed
and often misinformed about the true state of affairs.
Economic challenges in these regimes include
limited access to markets, limited entrepreneurship,
and heavy reliance on state-owned enterprises, which
can lead to inefficiency and corruption.

In addition, the international community faces
difficulties in engaging with these regimes due to their
unpredictability and ethical dilemmas in dealing with
governments that violate human rights. International
sanctions and diplomatic isolation are tools often used
to pressure these governments, but they can also have
unintended consequences for civilians, exacerbating
their suffering under repressive governments.

Conversely, democratic regimes offer numerous
opportunities due to their openness and respect for
freedoms and rights. Economically, these countries
create a favorable environment for business and
investment. Property rights protection, contract
enforcement, and a competitive market environment
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attract foreign investment and encourage domestic
innovation.

Politically, democracies tend to be more stable
and predictable, making them attractive partners for
international trade and diplomatic relations. Their
commitment to human rights and the rule of law
also makes them leaders in the fight against global
challenges such as climate change, international
crime and human trafficking.

Democracies also provide opportunities for
conflict resolution through dialogue and legal means
rather than through violence and repression. This
helps not only in solving internal conflicts, but also
in international disputes, where democratic countries
can act as mediators and facilitate peaceful solutions.

For politicians, NGOs, and international
organizations, navigating the landscape shaped by
these diverse regimes involves a delicate balance.
Promoting and protecting freedoms around the
world requires diplomatic tact, strategic alliances,
and sometimes a tough stance against human rights
abuses. Economic sanctions, diplomatic pressure
and, in some cases, international intervention are
strategies used to influence political regimes toward
greater freedom and democracy.

However, these actions must be carefully vetted
to avoid harming the very people they are supposed
to help and to prevent the establishment of autocratic
leaders who can use external pressure as a pretext to
further suppress freedoms.

International organizations and coalitions play
a key role in shaping political regimes, promoting
economic and political freedoms. These actors, which
include the United Nations, the European Union, the
World Trade Organization, and various regional and
global human rights organizations, use a combination
of diplomatic, economic, and sometimes military
tools to influence countries toward democratic
governance and respect to human rights.

Diplomatic efforts of international organizations
often involve dialogue, negotiation and protection
of interests. These organizations serve as platforms
where global issues are discussed and resolutions are
passed that set norms and expectations for member
states. For example, the United Nations Human
Rights Council works actively to address human
rights abuses and promote freedom and democracy
by participating in fact-finding missions, issuing
reports and providing recommendations to member
states.

Economic instruments are powerful levers
of influence on political regimes. International
organizations such as the International Monetary
Fund and the World Bank provide financial aid and
development programs to countries that adhere to
certain standards of governance, including economic
transparency and democratic practices. In contrast,

sanctions are used against regimes that violate
international norms or oppress their own populations,
with the goal of isolating them economically and
pressuring them to reform.

4. The role of international organizations and
coalitions

International organizations are also involved
in capacity building and educational programs to
strengthen democratic institutions and develop civil
society. These programs include training for journalists,
support for fair elections, and training in human rights
and democratic values. By empowering individuals and
institutions, these organizations lay the groundwork for
lasting political and economic reforms.

Coalition building is another important strategy
where groups of countries come together to address
specific global issues, such as climate change, trade
disputes, or regional conflicts. These coalitions can
exert considerable pressure on individual governments
to change their policies and align them with
international standards. For example, coalitions formed
in the European Union have played an important role
in promoting environmental legislation and protecting
human rights in member states.

Although international organizations and
coalitions are important in promoting economic and
political freedoms, they face challenges and criticism.
Sovereignty issues often arise when some states
resist external influence on their internal affairs. In
addition, the effectiveness of these organizations
can be hindered by geopolitical interests, financial
constraints and different levels of commitment
between member states.

In addition, there are criticisms about the
consistency and impartiality of these organizations.
Developing countries sometimes view them as
instruments of Western influence, arguing that
interventions are not always applied uniformly and
may be biased by strategic interests.

The influence of international organizations
and coalitions on political regimes manifests itself
differently in different regions, shaped by the
historical, cultural and political context. Examining
these regional influences provides a clearer picture of
the effectiveness and challenges of global governance
initiatives in promoting freedoms.

In Eastern Europe, the post-Cold War period
marked a significant transition from autocratic
regimes to democratic rule, largely influenced by
the European Union and NATO. The prospect of
EU membership has become a strong incentive for
countries such as Poland, Hungary and the Baltic
states to implement significant political and economic
reforms. These reforms included strengthening the
rule of law, liberalizing the economy, and improving
human rights protection. Despite the recent challenges
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of democratic backsliding, the overall trajectory
of Eastern Europe’s development underscores the
transformative power of international engagement.

Sub-Saharan Africa presents a more complex
picture, where the effects of international efforts are
mixed. While some countries have made notable
progress in democratic governance, others continue
to struggle with political instability, corruption and
authoritarianism. International organizations such as
the African Union and various UN programs focus
on election monitoring, conflict resolution, and
economic development initiatives. However, deep-
seated challenges, including poverty and ethnic
conflict, often undermine these efforts, requiring a
more tailored and sustainable approach.

Southeast Asia exhibits a wvariety of political
regimes, from vibrant democracies like Indonesia
to autocratic governments like the government of
Myanmar. International efforts in the region have often
focused on trade agreements, disaster relief and human
rights protection. Although criticized for its laissez-
faire policy, ASEAN has gradually begun to play a
more active role in addressing regional issues such as
the Rohingya crisis and territorial disputes in the South
China Sea. The strategic importance of the region
attracted considerable attention of major powers, which
affected the dynamics of international efforts.

The Middle East remains one of the most difficult
regions to promote political and economic freedoms
due to entrenched authoritarian regimes, ongoing
conflicts, and complex geopolitical interests. Efforts
by international organizations to promote democracy
and human rights have often been complicated by oil
politics, terrorism, and the Israeli-Palestinian conflict.
Success stories are rare and usually tempered by
failures, as seen in the aftermath of the Arab Spring,
when the initial gains of freedom were largely curtailed.

The regional implications of international efforts to
promote economic and political freedoms underscore
the complexity of global governance. Success depends
not only on the strategies of international organizations
and coalitions, but also on local conditions and the
willingness of local authorities and society to accept
changes. While progress may be slow and non-
linear, the continued commitment of the international
community remains critical to fostering an environment
where freedoms can flourish.

5. Future directions for promoting economic
and political freedoms

Looking to the future, the trajectory of advancing
economic and political freedoms around the world
will be influenced by both ongoing challenges and
new opportunities. The international community
must adapt to changing global dynamics, including
technological progress, changes in economic power
and the changing political landscape, in order to

effectively uphold and strengthen democratic norms
and economic openness.

Technologies play a key role in shaping the future of
economic and political freedoms. Digital platforms offer
unprecedented opportunities for free speech and political
mobilization. However, they also pose significant
challenges, such as disinformation, surveillance, and
the potential for digital authoritarianism. International
organizations and coalitions must focus on promoting
digital rights and ensuring that technology supports, not
stifles, freedom and democracy.

Economic inequality remains a significant obstacle
to full economic freedom and political participation.
As the global economy continues to grow, there is an
urgent need to ensure that economic growth benefits all
sections of society. This includes advocating for policies
that support fair trade, labor rights and fair access to
resources. International efforts should also focus on
supporting small and medium-sized enterprises and
promoting entrepreneurship in order to expand people’s
economic opportunities and strengthen their political
activities.

The effectiveness of international efforts to
promote freedoms often depends on the strength
and cohesion of multilateral institutions. In an era of
growing unilateralism and nationalism, increasing
the importance of multilateral frameworks is crucial.
These institutions must be reformed and strengthened
to remain relevant and effective in addressing today’s
global challenges, from climate change to international
security, that affect economic and political freedoms.

As the influence of developing economies grows,
engaging these powers becomes essential to the global
advancement of freedoms. Countries such as India,
Brazil and South Africa play a crucial role in their
regions and around the world. Their participation
in international coalitions can help balance the
influence of more autocratic forces and contribute to
a more multipolar world where democratic ideals are
more widely accepted and implemented.

Finally, one cannot fail to notice the intersection
of economic development and political freedoms.
Sustainable development that respects environmental
constraints and provides for future generations is an
integral part of preserving and expanding freedoms.
International strategies must integrate economic,
social and environmental objectives to support
holistic and sustainable approaches to development
that support political stability and freedom.

Summarizing the above, it can be stated that
economic and political freedoms are key indicators
of the country’s political regime and significantly
influence its development trajectory and international
position. The synthesis of freedoms with political
governance not only determines the internal dynamics
of nations, but also affects their relationships on
the global stage. Thus, ensuring the development
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and protection of these freedoms is of paramount
importance to the development of stable, prosperous
and just societies around the world. Economic and
political freedoms are the foundation of democratic
government and are essential to the personal and
economic well-being of citizens. These freedoms
enable the innovation, investment and broad-based
growth that is critical to sustainable development.

Autocratic regimes pose serious challenges to
the global advancement of freedoms. These regimes
often limit freedom of control, leading to political and
economic stagnation. Addressing this requires a delicate
approach that balances pressure and engagement to
encourage reform without harming the population.

International organizations and coalitions play a key
role in promoting freedoms. They provide a platform for
dialogue, set international standards and can offer both
the whip and the gingerbread to encourage democratic
practices and economic openness.

The digital revolution, economic inequality and the
rise of nationalism are modern challenges that affect
freedoms. Effectively addressing these challenges
requires adaptive strategies that use new technologies
and economic models to promote inclusive growth and
protect individual rights.

A multifaceted, cooperative approach is essential
to advancing economic and political freedoms around
the world. International organizations, national
governments, civil society and the private sector should
work together to: Expand multilateral cooperation:
strengthen existing international structures and
institutions to better address global challenges that
affect freedoms; using powerful technologies to enhance
democratic engagement and economic opportunity
while protecting against abuse; focusing on policies
that reduce inequality and ensure that the benefits of
economic growth are widely shared; protection and
expansion of legal regulations regarding the protection
and guarantee of personal rights and freedoms.

6. Conclusions

The analysis of economic and political freedoms
as indicators for determining political regimes reveals
profound insights into the fundamental structures
that govern nations. As demonstrated throughout this
research, the extent and nature of these freedoms are
not merely reflections of current governance but are
also pivotal forces shaping the trajectory of nations’
development and their international relations.

Democratic versus Autocratic Regimes: The study
confirms a clear dichotomy between democracies and
autocracies in terms of the breadth and application
of political and economic freedoms. Democracies,
characterized by substantial freedoms in speech,
business operations, and political engagement, show
a direct correlation with higher levels of economic
performance and societal well-being. Conversely,

autocracies restrict these freedoms, often leading to
economic inefficiency and social unrest.

Impact on Global Stability and Development:
The freedoms analyzed are crucial for fostering
international stability and economic growth.
Countries that maintain high levels of political
and economic freedoms tend to attract more global
investments, participate more actively in international
affairs, and exhibit stronger economic growth. Such
environments encourage innovation and equitable
growth, which are vital for sustainable development.

Role of International Indexes and Measures:
Indices such as the Press Freedom Index and
the Index of Economic Freedom are vital tools
for policymakers and researchers. They provide
objective measures to assess and compare the status
of nations globally, influencing international policy,
aid distribution, and diplomatic relations.

Implications for Global Governance: The findings
underscore the importance of international efforts in
promoting and protecting economic and political
freedoms worldwide. The role of global and regional
organizations, such as the United Nations, the
World Trade Organization, and the European Union,
is critical in this endeavor. Through diplomatic
engagement, these bodies can advocate for reforms,
mediate in conflicts, and provide a platform for
dialogue among nations.

Challenges in Advancing Global Freedoms:

Resistance from Autocratic Regimes: One of the
significant challenges is the resistance from autocratic
leaders who view economic and political freedoms
as a threat to their control. International strategies
must carefully balance pressure and engagement to
encourage liberalization without provoking severe
crackdowns on freedoms.

Complexity in Implementation: The diverse
cultural, economic, and political backgrounds
of countries make a one-size-fits-all approach
ineffective. Tailored strategies that consider local

contexts and leverage regional influences are
necessary for promoting sustainable changes.
Future Directions: Looking forward, the

promotion of economic and political freedoms
will increasingly intersect with digital rights and
cybersecurity. As digital platforms become central
to political expression and economic transactions,
protecting digital freedoms will be crucial.
Additionally, addressing the rise of nationalism
and populism that challenges multilateralism will
be imperative for maintaining the global order that
supports these freedoms.

Call to Action: The global community must
remain vigilant and proactive in promoting economic
and political freedoms to ensure a just, prosperous,
and stable international system. Continuous
commitment to these principles, robust support for
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international institutions, and strategic engagement
with all stakeholders, including civil society and the
private sector, will be crucial.

By understanding and leveraging the interplay
between economic policies and political freedoms,
nations and international bodies can forge paths
toward more democratic and equitable societies.
This study advocates for an unwavering commitment
to these freedoms, recognizing their indispensable
role in shaping a world where peace, prosperity, and
justice are attainable for all.
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AHoTauis

ExoHOMiYHI Ta TOMITHYHI CBOOOIM YacTO BHUKOPHCTOBYIOTHCS K KIFOUOBI TMOKA3HUKH I KiIachgikarii
TUMIB TONITHYHUX pekumiB. Lli cBoOoam, SKi BKIIOUAlOTh CBOOOMY CIIOBa, CBOOOAY TpPECH Ta EKOHOMIUHI
cBoOOIM, Taki sIK cBoOOa Oi3HECY Ta CBOOO/A TOPTiBIi, CYyTTEBO BIUIMBAIOTH HA TE, K KpaiHa CIIPUIMAETHCS SIK
JEMOKpaTisl 9 aBTOKparis. JleMoKpaTH4Hi KpaiHu 3a3BHYail XapaKTePU3YIOTHCS BICOKHAM DPIBHEM ITX CBOOO,
0 JI03BOJISIE BIAKPHUTE BUPAKECHHS TMOTISAAIB I PUHKOBE PETYIIOBAHHS, SKE 320X0Uy€ KOHKYPEHINIO Ta YECHY
TopriBmio. Ha mpoTuBary oMy aBTOKpaTH4HI PEKAMH YacTO HAKIIAAAOTh OOMEKEHHS SIK Ha CJIOBa, TaK 1 Ha
EKOHOMIYHY AisIIBHICTh, OOMEXYI0UH c(hepy MOTITUIHOTO TUCKYPCY Ta IMEHTPAi3yI0Yd eKOHOMIYHHNA KOHTPOJIb.
Li cBoboaum HE nHIIIe BinoOpakaroTh, aje i popMyIOTh MOMITHYHI JaHAMAPTH Cy9acHUX aepkaB. CHHTE3 CBOOO
13 TIONITHYHUM YTIPaBIIHHAM HE JIMIIEC BU3HAYa€ BHYTPIIIHIO JHHAMIKY HAIlii, aje i BIUTMBA€ Ha iXHI CTOCYHKH
Ha TTo0anbHIN apeHi. 3abe3neueHHs pO3BUTKY Ta 3aXHUCTy LIUX CBOOOJ Ma€ TEPIIOPSAHE 3HAUYCHHS IS PO3BUTKY
cTallIbHMX, TPOIBITAIOUMX 1 CIIPABEIUTMBUX CYCIIJIBCTB Y BChOMY CBiTi. EKOHOMIUHI Ta moyiTH4YHI cBOOOAM €
OCHOBOIO JIEMOKPAaTHYHOTO TPABIiHHS Ta MAIOTh BaJKJIMBE 3HAYCHHS [T 0COOMCTOTO Ta EKOHOMITHOTO J0Opo0yTY
rpoMazsiH. MeTta poOOTH — MPOBECTH JOCIIKCHHS BIUTUBY 00CATY €KOHOMIYHHUX Ta IOJIITHYHUX TPaB i CBOOOA
Ha (OpMyBaHHS MOJIITHYHOTO PEKUMY B KpaiHi. O0’€KTOM JOCHTIKEHHS € €KOHOMIYHI Ta MOJITHYHI CBOOOAN 5K
KITIOUOB1 KpUTEpil 1 Kaacrikarlii TUIIB MO THYHUX peXuMiB. [IpenMeToM D0 CimiIKeHHS € CyCIiIbHI BiTHOCHHH,
110 BUHUKAIOTb, 3MiHIOIOTHCS Ta TPUIHHAIOTHCS B IIPOIIEC 3aKPITUICHHS Ta peajtizallii eKOHOMIYHUX Ta IOTI THIHUX
mpaB i cB00OO Ta iX BIUIMB HAa OPMYBAHHS Ta PYHKITIOHYBaHHS JEMOKPATHYHOTO Ta aBTOKPATUHIHOTO TTOJTI THIHUX
PEeXUMIB. METOIOIOT i IO CITiHKEHHS BKITIOYa€ METOIOIOT19HI TiIXOH (IisSUTbHICHIH, CHCTEMHUH, TOPIBHIBHUH,
aKCIONOTIYHMIA), 3araJbHOHAYKOBI METOAM MHCJICHHSA (aHANi3, CHHTE3, a0cTparyBaHHS, Yy3arajdbHEHH:),
¢inocoderki (TianeKTHUHUH, MeTa(i3UIHI, TepMEHEBTHYHIH, THOCEOIOT19HHI), 3aTaTbHOHAYKOBI (1ICTOPHIHHA,
CHUHEPTETHYHHH, QYHKITIOHATBHUH, CTPYKTYPHHUI ) | KOHKPETHO HAYKOBHH ((popMaTbHO-IOPHINIHIH, TOPiBHSIIEHO-
MPaBOBUil) MeTOAM. Y PE3yNbTaTi JOCTIHKEHHS MPOaHaIi30BaHO MPOOIIeMHI TUTAaHHS, TIOB’3aH] 3 peai3ali€ro
SeKOHOMIYHMX Ta TMOJITHYHHX CBOOOJ AK KIIIOYOBHX ITOKAa3HHKIB IMOJITHYHOTO PEKUMY KpaiHH, IO CYTTEBO
BITMBAIOTH HA TPAEKTOPIIO i PO3BUTKY Ta Mi>KHAPOTHE CTAHOBHUIIIE.

Ku11040Bi cjioBa: eKOHOMIUHI CBOOOIH, TOTITHYHI CBOOOIN, TOMITUYHAN PEKUM, IEMOKPATHIHNH O THIHAN
PEKUM, aBTOKPATUIHUH MO THYHUHN PEKUM.
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Summary

The purpose of the article is to determine, taking into account the results of the analysis of the current
legislation of Ukraine and the provisions of the doctrine of criminal law, the issues of correlation and ensuring
the compliance of the institution of release from criminal liability with the constitutional presumption of
innocence.

The methodological basis of the presented article includes a complex of general and special legal methods
including analysis and synthesis, the method of description and observation, comparative- and formal-legal
methods.

Results and conclusions. The article, taking into account the results of the analysis of the current legislation
of Ukraine and the provisions of the doctrine of criminal law, identifies the problems of the relationship
between the institution of release from criminal liability and the constitutional presumption of innocence.

It is established that the release from criminal liability does not refute the admission of guilt of a person, if
you give him the value of official confirmation (statement) of the fact that he committed a criminal offense. It
is determined that the release from criminal liability also concerns the problems of ensuring the rule of law in
the activities of public authorities, compliance of criminal law with the principles and norms of international
law, systemic coherence of various branches of the national legal system.

It is determined that the presumption of innocence is recognized as one of the fundamental principles of
criminal justice in a state governed by the rule of law. At the same time, it is an important element of the right
to a fair trial guaranteed by Article 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms, which is part of national law by virtue of Article 9 of the Constitution as an international treaty.
However, despite its fixation in the most important international legal acts that enshrine universal standards
of fundamental human rights, and the enshrinement of the Constitution of Ukraine states that in practice the
presumption of innocence is often violated, as evidenced by a number of decisions of the European Court of
Human Rights concerning Ukraine.

Key words: release from criminal liability, presumption of innocence, criminal impact, measures the
impact of criminal law, the ratio.
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Section 1. Current issues of constitutional and legal status of human and citizen

1. Introduction

The Constitution of Ukraine declares that a person is
deemed innocent of a crime and may not be criminally
punished until one’s guilt is legally proven and found
by a lawful sentence. A similar provision is reproduced
in Part 2 of Article 2 of the Criminal Code of Ukraine
(hereinafter — CC). These requirements relate to one
of the most important guarantees of observing the
rights and freedoms of a person and a citizen - the
presumption of innocence. In the most comprehensive
way, this provision of a democratic and legal state is set
out in Article 17 of the Criminal Procedure Code, Part
1 of which stipulates that “a person shall be deemed
innocent of the commission of a criminal offense and
shall not be imposed a criminal punishment unless his/
her guilt is proved in accordance with the procedure
prescribed in this Code and is established in the court
judgment of conviction which has taken legal effect”.

In modern criminal law, the system of measures
of criminal-legal influence is not exhausted (does not
end) only by punishment. The Criminal Liability Law
provides for the possibility of applying to a person
whose act contains the elements of a crime a number of
other “tools” for correcting his behavior, in particular,
such as exempting this person from criminal liability
on the grounds provided for by law (in particular,
provided for in Article 45-49 CC). The legislator is
adamant when it comes to the assessment of actions,
by the commission of which a person is exempted
from criminal liability. Part 1 of Article 44 of the
Criminal Code directly states that only “the person who
committed the crime” is exempt from criminal liability.
Therefore, the body that applies the release is not given
the right to change the legal assessment of the person’s
crime. The legislator does not exclude the committed
act from being socially dangerous, but only exempts a
person from criminal liability in connection with the
presence of certain conditions stipulated by the current
criminal legislation. At the same time, the grounds for
release from liability are not those that give the right
to rehabilitation of a person (Korol V.V,, 2011, p. 257).
Therefore, the person’s act is considered criminal both
at the time of its commission and at the time of its
assessment by the pre-trial investigation body or the
court - as well as when resolving the issue of release
from criminal liability. Recognizing a person’s act as
a crime also means establishing his guilt. This raises
certain doubts regarding the consistency of the indicated
legal consequence of the crime with some principles of
the rule of law in the field of law enforcement.

The peculiarities of the prerequisites and grounds
for the application of the norms on release from
criminal liability have long been the reason for
discussions considering the constitutionality of the
mentioned institution, and its compliance with the
presumption of innocence as one of the most important
principles of modern law. Among the representatives of

criminal law science, in different years, P.P. Andrushko,
O.F. Bantyshev, Yu.V. Baulin, V.I. Borisov, G.B. Wittenberg,
O.M. Gotin, M.E. Grigorieva, Yu.V. Grodetskyi,
0.0. Dudorov, O.0. Zhitny, O.V. Kovitidi, O.S. Kozak,
O.M. Lemeshko, V.T. Malyarenko, A.A. Muzyka,
0.V. Naden, V.P. Tyhiy, P.V. Khryapinskyi, S.S. Yatsenko,
and some other authors have participated in this
discussion. At the core of the issue, is the fact that the
release of a person from criminal liability allegedly
entails the recognition of a person’s guilt in committing
a crime in a manner not provided for by law, i.e. without
a court judgment on this issue.

The purpose of the article is to determine, taking into
account the results of the analysis of the current legislation
of Ukraine and the provisions of the doctrine of criminal
law, the issues of correlation and ensuring the compliance
of the institution of release from criminal liability
with the constitutional presumption of innocence. The
relevance of this issue is not only in the theoretical plane.
It also concerns the problems of ensuring the regime of
legality in the activities of authorities, compliance of
criminal law norms with the principles and provisions
of international law, and systemic coherence of various
branches of the national legal system.

2. The essence of the institution of release from
criminal liability and the presumption of innocence

The study of investigative and judicial practice shows
that the anti-criminogenic potential of the institution of
release from criminal liability is only partially realized,
since the legislator, constructing the analyzed norms, made
a number of conceptual shortcomings and editorial errors.
As aresult, the institution of release from criminal liability
has significant contradictions, and some of its provisions
come into conflict not only with other articles of the
Criminal Code of Ukraine but also with the provisions of
other legal branches (Mezentseva I., Borovyk A., 2016.,
p. 87). Release from criminal liability, as stated in Clause
1 of the Resolution of the Plenum of the Supreme Court
of Ukraine “On the practice of application by the courts
of Ukraine of the legislation on release from criminal
liability” dated December 23, 2005 No. 12, is the state’s
refusal to apply restrictions of certain rights and freedoms
established by law by closing the criminal case to a
person who has committed a crime, which is carried out
by the court in cases provided for by the Criminal Code
of Ukraine and in the manner established by the Criminal
Procedure Code of Ukraine. Closing of a criminal case
with release from criminal liability is possible only in
the case of a person committing a socially dangerous act,
which contains the composition of a crime provided for by
the Criminal Code of Ukraine, and in the presence of legal
grounds defined in the law, an exhaustive list of which
is given in part 1 of Article 44 of the Criminal Code of
Ukraine, namely: in the cases provided for by this Code,
as well as on the basis of the Law of Ukraine on amnesty
or an act of pardon (On the practice of application by the
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courts of Ukraine of the legislation on the release of a
person from criminal).

P.V. Khryapinsky notes that the problem of release
from criminal liability is controversial, certain issues
are solved diametrically oppositely in the legal literature
(Khriapinskyi P.V., 2014, p. 77-78). Thus, S.G. Kelyna,
researching release from criminal liability, defines it as
the refusal of the state to give a negative assessment to a
person who has committed a crime in the cases provided
for in the law. Yu.V. Baulyn understands release from
criminal liability as a legal refusal of the state to apply to
a person who has committed a crime restrictions on his
certain rights and freedoms, defined by the Criminal Code
of Ukraine (Baulin Yu.V, 2004, p. 58). V.V. Skibytskyi
defines release from criminal liability as the legal
eradication of liability of a person who has committed
a socially dangerous act prescribed by law if the goals
of punishment and the objectives of criminal legislation
can be achieved (or have already been achieved) without
the use of criminal coercion. O.F. Kovitidi believes that
release from criminal liability is the refusal of the state in
cases provided for by law to convict and punish a person
whose act contains the elements of a crime (Kovitidi, O.F.,
2005, p. 107). O.S. Kozak understands release from
criminal liability as the state’s refusal, represented by the
court, to apply to a person who committed a crime the
restrictions on certain rights and freedoms provided for
by the Criminal Code of Ukraine, which does not entail
criminal legal consequences carried out in accordance
with the requirements of criminal and criminal procedural
laws (Kozak, 2009, pp. 18-19). A.V. Savchenko,
V.V. Kuznetsov, and O.F. Shtanko define release from
criminal liability as the refusal of the state to apply
restrictions, conviction, and punishment of a person who
has committed a crime provided for by the criminal law
if such a person does not imposes a significant public
danger, has fulfilled certain regulatory conditions and
is able to correct oneself without coercion of the state
through punishment (Savchenko A.V., 2005, p. 164).
V.S. Egorov sees in release from criminal liability the
non-application to a person, who is recognized guilty
of committing a socially dangerous act, of the negative
legal consequences provided by law for its commission,
in connection with the disappearance or significant
reduction of the social danger of the criminal act or
the person who committed it. P.V. Khryapinskyi notes
that release from criminal liability is the state’s refusal
to officially condemn the person who committed the
crime in the form of a guilty sentence by a court and the
application of criminal law burdens due to the legal facts
provided for in the Criminal Code of Ukraine, which has
the effect of terminating all complex of criminal-legal
relations (Khriapinskyi P.V., 2014, p. 77).

The principle of presumption of innocence is a
generally recognized international legal principle. It is
enshrined in a number of universal and regional acts that
form the basis of international human rights standards.

It is reflected in Clause 1 of Article 11 of the Universal
Declaration of Human Rights of 1948, Clause 2 of Article
6 of the Convention on the Protection of Human Rights
and Fundamental Freedoms of 1950, Clause 2, of Article
14 of the International Covenant on Civil and Political
Rights (Convention on the Protection of Human Rights and
Fundamental Freedoms of 1950). Its purpose is to protect
citizens from unjustified prosecution and conviction.

The presumption of innocence is recognized as one
ofthe fundamental principles of criminal justice in a state
governed by the rule of law. At the same time, it is an
important element of the right to a fair trial, guaranteed
by Article 6 of the Convention on the Protection of
Human Rights and Fundamental Freedoms, which
is part of national legislation by virtue of Article 9 of
the Constitution of Ukraine - as an international treaty
in force ratified by the Verkhovna Rada of Ukraine.
However, despite its fixation on the most important
international legal acts, which established universal
standards of basic human rights, and its normative
enshrining in the Constitution of Ukraine (Article
62), in reality, the presumption of innocence has often
been violated, as evidenced by, in particular, a number
of decisions of the European Court of Human Rights
regarding Ukraine (Fulei T., 2012, p. 39).

In order to apply grounds for release from criminal
liability (taking into account their substantive-legal, and
procedural components), the state body (court) must
establish the presence of the elements of a crime in the
act, i.e. recognize what the person has committed as a
crime. Therefore, the logic of applying the norms of the
institution of release from criminal liability requires
preliminary recognition of the fact of committing a crime
and proof of a person’s participation in it. In any other
case, one should talk not about release from criminal
liability, but about its exclusion (non-occurrence) in
connection with the absence of its grounds (Stupnyk
Ya.V., Horinetskyi Y.I., 2015, p. 72).

3. Practical challenges of the release from
criminal liability implementation

The introduction in 2001 of an exclusively judicial
procedure for closing criminal proceedings on “non-
rehabilitative” grounds (due to the entry into force of
the Criminal Code of Ukraine of 2001, according to Part
2 of Article 44 of which release from criminal liability
in the cases provided for by this Code shall be carried
out exclusively by the court) has not put to an end the
discussion. The main issue on which representatives of
substantive criminal law and procedural experts cannot
agree is whether the state establishes the guilt of a
person who is subject to release from criminal liability,
and if so, whether it can be established in the relevant
court decision (resolution or rulings), or only a guilty
sentence of the court is required for this (Ros H., 2009,
p. 232). Thus, the former head of the Supreme Court of
Ukraine, V.T. Malyarenko, emphasized: since the release
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from criminal liability of persons who have committed
a crime is not carried out by issuing a guilty or acquittal
sentence, it is necessary to immediately provide for the
procedure for considering such cases and issuing rulings,
resolutions on closing cases and release of a person from
criminal liability. The absence of such an order creates
serious problems for law enforcement (Maliarenko V.T.,
2005, p. 206). At the same time, some scholars insist that
the release of a person from criminal liability can take
place only after he is found guilty of a crime in a guilty
sentence by the court, as the release of a person from
criminal liability outside of the judgment cannot take
place, because, in this case, there are no conditions for such
arelease (Pivnenko V., 2004, p. 39). Ye. Osychniuk notes
that a reference to the commission of a crime by a person
is possible only if there is a guilty sentence against him,
and not a court ruling, since there are many provisions in
the legislation, according to which citizens can be limited
in certain rights based on the closure of a criminal case
against them for ‘“non-rehabilitating” circumstances.
Thus, the researcher believes that a paradoxical situation
has arisen, when a person based on a court ruling will
be considered to have committed a crime and will be
subject to certain restrictions in the exercise of his rights,
but based on the Constitution of Ukraine as an act of
the highest legal force, one at the same time has to be
considered innocent. In order to correct this drawback,
it is proposed to introduce a rule according to which
release from liability is possible based on a judgment
by which a citizen is found guilty and at the same time
exempted from criminal liability without imposing any
punishment (Decision of the Constitutional Court of
Ukraine in the case on the constitutional submission of
the Ministry of Internal Affairs of Ukraine regarding the
official interpretation of the provisions of the third part
of Article 80 of the Constitution of Ukraine (the case on
parliamentary immunity).

In order to overcome the conflict between the
existence of release from liability and the presumption
of innocence, a change in the procedure for such release
is proposed. However, despite the external “technical”
simplicity of such a decision, it is unacceptable for modern
criminal law. In the case of its legislative implementation
(and the establishment of release from liability
exclusively through a court judgment), the difference
between the release of a person from punishment (today
it is carried out by a sentence as well as the imposition of
punishment) and release from criminal liability is blurred.
Recognizing negative criminal liability by imposing on
the person who committed the crime state condemnation
and deprivations of a personal, property and other nature,
which are provided for by the criminal law and are
determined for this person by the guilty sentence of the
court, release from such a liability can be considered as
the complete deprivation of the person who committed
the crime from the state conviction for it together with
all the legal restrictions that would occur in connection

with the conviction (mainly these restrictions that the
person undergoes in connection with in connection with
serving a sentence). According to the current criminal
legislation, negative criminal liability is implemented in
one of three forms (conviction with actual punishment,
conviction with release from serving the sentence and
conviction with release from punishment) (Criminal
Law. General part, 2011, p. 718-722). Therefore, release
from criminal liability, which does not formally contain
state condemnation (conviction), does not belong to
the forms of realization of such liability. It is a release
not only from the execution of the punishment but also
from its appointment, as well as from condemnation (a
negative official assessment of the guilty’s behavior by
the state in the form of a guilty verdict) (Merkulova V.O.,
2007, p. 64). At the same time, release from punishment
or release from serving a sentence is a partial deprivation
of certain, but not all, legal restrictions of an already
convicted person. With the passing of a verdict and its
entry into legal force, the state condemns the violator,
and criminal liability is imposed on him.

Thus, to demand that a guilty verdict be handed down
upon the release from criminal liability means denying
this institution the right to exist, since a component of
release from criminal liability is, as already noted, a
refusal to officially condemn the criminal behavior
of the guilty person and to condemn him on behalf of
the state. Therefore, release from criminal liability is
impossible either through a guilty sentence or through an
acquittal (release from criminal liability is possible only
in relation to a person who committed an act containing
all the elements of a crime) (Criminal Law. General part,
2011, p. 736). From the moment the guilty sentence of
the court becomes legally binding, the only release from
punishment or its serving or the application of other
criminal-legal measures of influence, which are included
in the content of certain forms of criminal liability, is
possible (Burdin V.M.. 2005, p. 71). Thus, the court’s
guilty sentence against a person and his release from
criminal liability are mutually exclusive categories.

Some scientists suggest, taking into account foreign
legislative experience, abandoning the institution of
release from criminal liability, while expanding the
scope of application of release from punishment and
improving other means of criminal law response to a
crime, the presence of which can be established only by
a guilty sentence of the court, which will allow to abolish
the possibility of collision between the provisions of the
Criminal Code, the Criminal Procedure Code, and the
Constitution of Ukraine (Yatsenko S.S., 2011, p. 165).
However, the very existence of the institution of release
from liability is based on the fact that the state is ready
not to apply official condemnation (actually, sentence)
and related means of criminal law influence (repressive
in content) to the person who taught the crime, if it
recognizes, that such a measure, given the grounds
available in the law, is inexpedient. For example, this
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is possible due to the fact that, as a result of a change in
the situation, a person or his actions (committed for the
first time for a crime of minor or medium severity) have
lost public danger (Article 48 of the CC). Rejection of
the institution of release from criminal liability at the
current stage of the development of the criminal policy
of Ukraine is impossible, given the presence of a clear
tendency to differentiate the means of solving criminal
legal conflicts. “The concept that is developing... within
the framework of the criminal law institution of release
from criminal liability is absolutely necessary from
the point of view of criminal policy, and its existence
is inevitable for every more or less developed legal
order,” L.V. Golovko notes.

Nowadays,  the issue  of  harmonizing
(“reconciliation””) the provisions of the Criminal
Code regarding release from criminal liability and
the principle of presumption of innocence remains
important. However, it should be noted at the same
time that the perfection of its wording is open to
reasonable doubt today. In particular, V. Lobach comes
to the conclusion that the definition of this presumption
contains a broad comprehension that does not fully
take into account the modern realities of justice, that
the literal understanding of “establishment of guilt
only by a sentence”, which focuses on the conviction
of a person, does not correspond to the principle of
humanism and international trends in the development
of criminal justice regarding alternatives to criminal
prosecution (Lobach V., 2003, p. 15).

4. Guilt and culpability as determining factors
for solving the ambiguity

It should be noted that Article 62 of the Constitution
of Ukraine and in Part 2 of Artmicy 2 of the Criminal
Code is actually (it should be noted) not about the “guilt”
of a person, but about his “culpability”. According to
Article 23 of the Criminal Code “guilt is a mental stance
of a person with regard to the performed act or omission
under this Code and to the consequences thereof, as
expressed in the form of intent or recklessness.” In such
an interpretation, guilt in criminal law is only one of
the elements in the subjective side of the composition
of the crime, which must be proven along with its other
components - the object, the act, the sanity of the person,
etc. As a feature that is part of the subjective side of the
composition of the crime, guilt (intent or recklessness)
must be established both in the proceedings that end with
the imposition of punishment and in the proceedings
in which the person is released from criminal liability.
“The decision on the release of a person from criminal
liability must be preceded by a complete and accurate
establishment of the actual circumstances of the
committed crime and the correct qualification of the
committed crime”, points out O.O. Dudorov (Dudorov O.,
2009, p. 40). Such polysemy in the use of the term “guilt”
in Ukrainian law leads some domestic researchers to

ambiguous, unsubstantiated (and therefore controversial)
conclusions, an example of which is the position of
0.S. Kozak, who believes that “proving the guilt of a
person in the manner prescribed by law and establishing
of this fact by the court’s decision in the form of a justified
resolution to close the criminal case in connection with
the release of a person from criminal liability is not a
violation of the principle of presumption of innocence,
since the person’s guilt is proven in a legal manner and
established by the court’s decision” (Kozak O.S., 2008).
In this regard, R.V. Veresha should be supported in his
proposal on the expediency of folmulating of Part 2 of
Atticle 2 of the Criminal Code in the new edition: “A person
is considered innocent of committing a crime and cannot
be subjected to criminal punishment until his culpability
is proven in a legal manner..” (Veresha R.V.. 2005,
p. 110). So, formally (primarily in the criminal-procedural
sense) the category “culpability” means no more than the
statement that “it was this person who committed the act
against which he is accused” (Dudorov O., 2009, p. 41).

In Article 62 of the Constitution of Ukraine
and in Part 2 of Article 2 of the Criminal Code, the
recognition of guilt (more precisely, culpability) of
a person is connected only with the imposition of
punishment. Such a requirement is consistent with
Part 1 of Article 50 of the Criminal Code, according
to which punishment is imposed only on a person
found guilty of committing a crime. The international
democratic community, the relevant acts of it were
cited at the beginning of this publication, also
associates the recognition of a person’s culpability by
a court sentence within the limits of the presumption
of innocence with the imposition of punishment (and
not other means of criminal legal influence). The
connection between the categories “culpability” and
“punishment” allows us to assume that culpability
is an indispensable (mandatory) prerequisite for
punishing a person. But at the same time, neither the
criminal law nor the criminal procedural law requires
recognition of culpability as a prerequisite for the
application of punishment alone. A dogmatic and
systematic interpretation of the legislation allows us
to state that the recognition of a person’s culpability
when applying other measures of criminal legal
influence is not prohibited either at the international
or national level. Thus, the procedure of release
from punishment (for example, according to Part
4 of Article 74 of the Criminal Code) or release
from serving a sentence (for example, according to
Article 75 of the Criminal Code) requires the court to
issue a guilty sentence. However, this circumstance
does not become a basis for raising the question of
unconstitutionality (inconsistency with Article 62 of
the Fundamental Law of the State) or inconsistency
with international standards of human rights of
such forms of implementation of criminal liability
(Stupnyk YaV., Horinetskyi Y., 2015, p. 73).
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One should agree with the opinion of O.F. Kovitidi that
“the Constitution of Ukraine links the establishment of a
person’s guilt by the court’s sentence with the possibility
of imposing a punishment on him, and this consequence is
by no means foreseen in the case of a decision on release
from criminal liability” (Kovitidi O.F., 2005, p. 16), as
well as that “the Constitution resolves only one, albeit
very fundamental issue, namely: a person can be found
guilty of committing a crime only by a court’s sentence”
and this “does not exclude the fact that being recognized as
having committed a crime, a person may be released from
criminal liability by a court, but in a different procedural
order” (Baulin Yu.V., 2004, p. 55).

5. Recognition of release from criminal liability
as an alternative to a criminal punishment

In order to solve the set tasks, release from criminal
liability should be considered from the point of
evaluating this institution as an alternative to a criminal
punishment as a means of criminal-legal influence,
which is used at the stage of criminal-legal relations
when the crime is revealed, the person who committed
it has already been exposed, and his guilt in the
committed act is confirmed by a sufficient evidentiary
base formed during the criminal proceedings (Stupnyk
Ya.V., Horinetskyi Y.I., 2015, p. 75).

Such a release is considered a proven domestic variant
of an alternative response to the commission of a crime,
which replaces the state’s traditional response to a crime.
The application of such an alternative should differ in
form (procedural aspect) and content (the presence of an
official conviction — moral and ethical aspect) and legal
consequences (substantive and legal aspect) from the
application of punishment. In particular, a court decision
(ruling) should be a fully sufficient decision on this issue,
in which, on the one hand, the grounds for applying the
exemption of a person from criminal liability must be
substantiated, on the other hand, the actual circumstances
of the crime committed by him, his qualifications, evidence
of his guilt, etc. When such a decision (ruling) is issued, the
defendant does not acquire the status of a convicted person,
which gives the state the right to apply a punishment to him.
Since the release from criminal liability does not indicate
the acquittal of a person, the recognition of his innocence of
a crime, then, when deciding the issue of releasing a person
from criminal liability, the court not only has the right but
also must establish the guilt of this person in committing
a crime. The Criminal Code of Ukraine, regulating the
analyzed legal institution, proceeds from the establishment
of the fact that a person has committed a criminal act, and
therefore the grounds for release from criminal liability
provided by law are recognized as non-rehabilitative
(Criminal Law. General part, 2011, p. 732).

6. Conclusions
Thus, the analysis of the problem of ensuring
compliance of the institution of release from criminal

liability with the constitutional and international
legal presumption of innocence ultimately allows
to support the position according to which the
substantive legal institution of release from criminal
liability stipulated by the Criminal Code of Ukraine
does not contradict the presumption of innocence.
However, for this, its prescriptions should be
evaluated, firstly, as not included in the mechanism
of implementation of criminal liability, and secondly,
as alternative measures of criminal law influence
in comparison to punishment. At the same time,
such dismissal does not negate the recognition of a
person’s guilt, if we give it the meaning of official
confirmation (acknowledgment) of the fact that he
committed a criminal offense.
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AHoTanis

MerToto cTaTTi € BU3HAYEHHS, 3 YpaxyBaHHSM pe3yJbTaTiB aHajizy YMHHOTO 3aKOHOJIABCTBA YKpaiHU i
MOJIOKEHb JAOKTPUHHM KPUMIHAJIBHOTO NpaBa, MpoOiieM CIIBBIJHONICHHS Ta 3a0e3Ne4YeHHs BiJIOBIIHOCTI
IHCTUTYTY 3BUIBHEHHS BiJl KpUMIHAJIBHOT BiIOBIAIbHOCTI KOHCTHTYIIHUH NMpe3yMIiii HEBHHYBATOCTI.

MeTo/10JI0TIYHOI0 OCHOBOIO IPEJCTABICHOI CTATTI € KOMIUIEKC 3arajbHO- Ta CIeliajbHO-IPaBOBHUX
METO/IB, 110 BKJIIOYAE aHATI3 1 CHHTE3, METOJ ONKCY Ta CIIOCTEPEKEHHs, MOPIBHUIBHO- Ta (hOpMaIbHO-
IOPUANYHUI METO/IH.

Pe3ynbraty Ta BUCHOBKH. Y CTATTI 3 ypaxyBaHHSM Pe3yJIbTaTiB aHalli3y YNHHOTO 3aKOHOAABCTBAa YKpaiHU
1 IOJIOKEHb JJOKTPUHU KPUMIHAJIBLHOTO ITpaBa BU3HAUYEHO MTPOOJIEMH CITiBBITHOMIEHHS IHCTUTYTY 3BUIbHEHHS
BiJl KpUMIHAJIBHOT BiJIMOBIAAIILHOCTI KOHCTUTYI[IHHUI Mpe3yMITIii HEBUHYBATOCTI.

BcraHoBieHo, 1110 3BUIBHEHHS B/l KpUMIHAIBHOT BiJIIIOB11alIbHOCTI HE CIIPOCTOBY€E BU3HAHHS BUHYBATOCTI
0co0u, SKIIO HaJaBaTH HOMY 3Ha4eHHs OQINIHHOrO MiATBEp/KeHHsS (KOHCTaTalii) (akTy BUMHEHHS HEIO
KPUMIHAJIBHOTO NPAaBONOPYLICHHs. Bu3HaueHO, IO 3BUIBHEHHS BiJl KPUMIHAJIBHOI BIJMOBIAAIBHOCTI
CTOCYEThCS 1 IPpoOJIeM 3a0e3eYeHHs peXXUMY 3aKOHHOCTI B TisNIBHOCTI OpraHiB Bia/ix, BiIOBIIHOCTI HOPM
KPUMiHAJIBHOTO ITpaBa MPUHIKIIAM i HOpMaM MI>KHapOAHOTO IIpaBa, CUCTEMHIN Y3T0/PKEHOCT] PI3HUX Trairy3ei
HaI[iOHAJILHOT MTPABOBOI CHCTEMH.

BusHaueHo, 1110 mpe3yMIiis HeBUHYBAaTOCT1 BUBHAETHCS OJJHIEIO 3 0CHOBOIIOJIOXKHKX 3aca)l KPUMIHAIBHOTO
CY/IOUMHCTBA B IpaBOBii JepkaBi. BogHoyac BOHa € Ba)JIMBUM €JIEMEHTOM IIpaBa Ha CIPaBEIUTMBHUH CY/I,
rapaHToBaHOTO crarTeto 6 KoHBEHIIT Mpo 3aXUCT MpaB JIIOAWHU i OCHOBOIIOJIOKHHUX CBOOO/, sIKa € YACTHHOIO
HaIllOHAJILHOTO 3aKoHO/MaBcTBa B cwiry crarti 9 Koncrutynii YkpaiHu — sSIK MIKHapOAHHH JIOTOBIp, 3roay
Ha 00O0B’S3KOBICTH sAKOTO HanaHa BepxoBHow Pamoro VYkpainum. OpHak, He3Bakarouu Ha 11 Qikcalfiro y
HaWBaXXJIMBIIIMX MI)KHAPOJHO-TIPABOBUX aKTaX, SKI 3aKpiMHIM yHIBEpcallbHI CTaHJAapTH OCHOBHHX IIpaB
JIOJIMHY, Ta HOpMaTHBHE 3akpimuieHHs B KoHcrutyuii Ykpainu 3a3HadeHo, 110 HA MPaKTHUI TPE3yMIIIis
HEBHHYBATOCTI 4acTO MOPYIIYEThCS, CBIYEHHSIM YOTO €, 30KpeMa, HU3Ka pillleHb CBPOMEHCHKOTO Cyay 3
IIpaB JIIOAUHYU L1040 YKpAIHU.

KurrouoBi cioBa: 3BiIBHEHHsI BiJl KpHMIHAJIbHOI BiAMOBIZANIBHOCTI; MPE3yMIIlisi HEBUHYBATOCTI;
KpUMiHAJIbHO-IIPABOBUH BIUIMB; 3aX0/IM KPUMIHAJIbHO-TIPABOBOTO BIUIHMBY, CITiBBIJHOLICHHS.
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Summary

Ukraine is currently carrying out some reforms recommended by the Venice Commission of the Council
of Europe and by the European Commission (in order to become a Member State of the European Union),
in order to strengthen democracy, the Rule of Law, human rights and protection of minorities.

The purpose of this article is to demonstrate that legislative drafting techniques are a means to give
effect to the principle of the Rule of Law, when it comes to Ukraine; and to recommend that Ukraine
improves the way its institutions draft/scrutinise bills, and adopts best practices from Europe.

The methods of this article will be those of an analysis of constitutional law. The article will rely on the
definition of the principle of the Rule of Law (given by AV. Dicey and developed by Lord Bingham) and
the idea that legislative drafting techniques can be seen as a means to give effect to such a principle. The
Ukrainian current constitutional context (viz., the impossibility of amending its Constitution under martial
law, due to Article 157 of the Constitution of Ukraine) will be considered. Some pieces of Ukrainian
legislation will be analysed in the light of the Venice Commission’s recommendations. Some of the main
legislative drafting techniques and their aims, in the light of the best practices from Europe, will also be
analysed.

The results of the article will set out that in such a current constitutional context, where the reccommended
reforms can be implemented only by Acts of Parliament (although some amendments to the Ukrainian
Constitution would be appropriate), in Ukraine the quality of primary legislation becomes crucial to give
effect to the Rule of Law. Therefore, the scientific novelty of the article will be to test general concepts
with regards to the exceptional constitutional circumstances of Ukraine.

The conclusions, thus, is that Ukrainian institutions (such as the Verkhovna Rada of Ukraine, the
Cabinet of Ministers of Ukraine and the President of the Republic of Ukraine) should improve the way
they draft/scrutinise bills, adopting best practices from Europe, in order to improve the quality of primary
legislation and, thus, to give effect to the principle of the Rule of Law.

Key words: constitutional law, quality of legislation, European Commission for Democracy though
Law of the Council of Europe (Venice Commission), accession to the European Union, Verkhovna Rada of
Ukraine, Cabinet of Ministers of Ukraine, President of the Republic of Ukraine.
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1. Introduction

Ukraine is currently carrying out some reforms
recommended by the Venice Commission of the
Council of Europe and by the European Commission
(in order to become a Member State of the European
Union), in order to strengthen democracy, the Rule
of Law, human rights and protection of minorities.
Although some amendments to the Ukrainian
Constitution would be appropriate to this end, the
Ukrainian Constitution cannot be amended under
martial law, due to Article 157 of the Ukrainian
Constitution. Therefore, the recommended reforms
have been implemented in Ukraine by Acts of
Parliament.

In such an exceptional constitutional context, thus,
in Ukraine the quality of primary legislation becomes
crucial to give effect to the Rule of Law. Therefore,
the scientific novelty of the article will be to test
general concepts (viz., the quality of legislation as
a means to give effect to the principle of the Rule of
Law) with regards to the exceptional constitutional
circumstances of Ukraine; and to recommend that
Ukraine improves the way its institutions draft/
scrutinise bills, and adopts best practices from
Europe, in order to improve the quality of its primary
legislation and, thus, to give effect to the principle of
the Rule of Law.

The methods of this article will be those of an
analysis of constitutional law. The article will rely
on the definition of the principle of the Rule of
Law (given by A.V. Dicey), and on the view that
legislative drafting techniques is a means to give
effect to the principle of the Rule of Law (as stated by
Lord Bingham) (Section 2). The current Ukrainian
constitutional context (viz., the impossibility of
amending the Constitution under martial law, due to
Article 157 of the Constitution of Ukraine) will be
considered (Section 3). Some pieces of Ukrainian
legislation will be analysed in the light of the Venice
Commission’s recommendations, under which some
«provisions are extremely long and too detailed»,
due to Ukraine’s long-standing legislative tradition
consisting of very detailed and formalised texts
(Section 4). Some of the best practices from Europe,
when it comes to legislative drafting techniques, will
be analysed to this end (Section 5).

2. The principle of the Rule of Law and
legislative drafting techniques

From the traditional British perspective, the
principle of the Rule of Law (or, in other words, the
supremacy of the law) has three meanings. First,
no man is punishable or can be lawfully made to
suffer in body or deprived of their goods unless they
had violated the law which has been established in
an ordinary way and applied by an ordinary court.
Second, every man, whatever be his rank or condition,

is subject to the ordinary law of the realm and
amenable to the jurisdiction of the ordinary tribunals.
Third, the general principles of the constitution are
the result of judicial decisions determining the rights
of private persons in particular cases brought before
the Courts (Dicey, 1915, p. 107 ff.).

In civil law jurisdictions, those principles would
be called the principle of legality, the principle
of equality and (as Dicey himself would say) the
principle under which the security to the rights of
individuals results from the general principles of the
Constitution (Dicey, 1915, p. 115).

Some decades later, Lord Bingham listed some
principles, in order to explore what he called «the
ingredients» of the Rule of Law. Under the first
principle, he pointed out that «[t]he law must be
accessible and so far as possible intelligible, clear
and predictable» (Bingham, 2010, p. 37).

Given that the Rule of law contains such a
principle, it is important to deduce how the form of
legislation (viz., the way legislation is structured,
organised and expressed) can give effect to it. As has
been demonstrated, principles of legislative drafting
play a key role in determining the form of legislation,
thus to give effect to the Rule of Law (Cormacain,
2022, p. 13 f.).

Some Authors pointed out that the quality of
legislation is the extent to which the criteria emanating
from constitutional principles are met (Xanthaki,
2014, p. 2; Voermans, 2017, p. 26; Albanesi, 2019, p.
53 ff.). However, constitutional principles of proper
lawmaking can proactively guide legislative decision
making only following «a meticulous thinking
process that involves analysis, design and draftingy
(Mousmouti, 2019, p. 16).

Such general concepts already established by
scholars, will be tested here with regards to Ukraine,
which is currently facing exceptional constitutional
circumstances.

3. The current Ukrainian constitutional
context and the crucial role of the quality of
primary legislation to give effect to the principle
of the Rule of Law in Ukraine

Ukraine is  currently
constitutional circumstances.

Under article 157 of the Constitution of Ukraine,
«[t]The Constitution of Ukraine shall not be amended
in conditions of martial law or a state of emergency».
In Ukraine martial law was declared on 24" February
2022, when the Russian Federation’s full-scale
invasion started.

Ukraine is currently carrying out some reforms
recommended by the European Commission for
Democracy through Law (Venice Commission, 2022a;
Venice Commission 2022b; Venice Commission,
2023a; Venice Commission 2023b) and by the

facing  exceptional
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European Commission (European Commission,
2022), in order to become a Member State of the
European Union, to strengthen democracy, the rule
of law, human rights and protection of minorities.
Under Article 8 of the Constitution of Ukraine, «in
Ukraine, the principle of the rule of law is recognised
and effective». Under Article 49 of the Treaty of the
European Union and the Copenhagen criteria, EU
Membership requires that the candidate country
has achieved stability of institutions guaranteeing
democracy, the rule of law, human rights and respect
for and protection of minorities.

Some amendments to the Ukrainian Constitution
would be appropriate for this purpose, for example
regarding the appointment/election of the Judges of
the Constitutional Court (Albanesi, 2023a; Albanesi,
2023b); or the establishment of autonomous regions
as a tool to protect national minorities (Albanesi,
2023c).

However, given article 157 Const., the
aforementioned recommended reforms have been
implemented in Ukraine by Acts of Parliament.
For example, this is the case of Law of Ukraine
No. 3277-IX, On amendments to certain legislative
acts of Ukraine on clarifying the provisions
on competitive selection of candidates for the
position of a Judge of the Constitutional Court of
Ukraine; and Law of Ukraine No. 3389-1X, On the
introduction of amendments to the Law of Ukraine
‘On National Minorities (Communities) in Ukraine’
regarding some issues of exercising the rights and
freedoms of persons belonging to national minorities
(communities) of Ukraine.

In such an exceptional constitutional context,
thus, it is clear that in Ukraine the quality of primary
legislation becomes crucial to give effect to the Rule
of Law. Acts of Parliament aimed at implementing
those recommendations could give effect to the Rule
of Law, only if they are of a good quality, as stated
above.

However, if one reads some past opinions of the
Venice Commission, the quality of legislation in
Ukraine poses several issues.

4. The Venice Commission and the quality of
Ukrainian’s legislation

Among other recommendations that mention
some specific issues concerning the quality of
legislation (Venice Commission, 2021), one can find
some recommendations about Ukraine.

In 2009, while examining some Ukrainian bills,
the Venice Commission stated that «it has to be
regretted the opinion for making extremely long, too
detailed, reiterative, confusing and extremely rigid
laws [...]. The result is a Law which [...] is very
complex and confusing, and will possibly be very
difficult for citizens to understand, for political actors

to handle, and for [...] courts to deal with» (Venice
Commission, 2009, paragraph 3).

In 2010, the Venice Commission noted that
the Ukrainian legislator «tries to mention or to
enumerate all the possible facts which can form the
elements of a legal rule. Therefore, the legal texts
are quite voluminous and contain elements which are
perhaps not necessary, or which could be delegated
to subordinate legislation (e.g. a regulation). One
negative effect is certain: the rules are difficult to
find and to know, also for the practising judge, and,
if the law does not provide for a rule for facts in a
certain case (no catalogue of facts is complete) the
judge might be feeling completely at sea» (Venice
Commission, 2010, paragraph 9).

In 2022, while examining the draft law On

Amending Some Legislative Acts of Ukraine
Regarding Improving Procedure for Selecting
Candidate Judges of the Constitutional Court

of Ukraine on a Competitive Basis, the Venice
Commission noted that: «some draft provisions
are extremely long and too detailed. During the
online meetings, the delegation was informed
about Ukraine’s longstanding ‘legislative tradition’
consisting of very detailed and formalised texts. [...]
Aware of the complexity of the issue going beyond
a specific opinion, the Venice Commission would
like to draw the attention of the Ukrainian legislators
to its regularly updated Compilation of opinions
and reports concerning the law-making procedures
and the quality of the law. Among many useful
findings based on the variety of legislation of the
member States, the Commission recalls the ‘golden
rule’ for structuring and drafting legislative acts,
namely that an article should not contain more than
three paragraphs (or subparagraphs), a paragraph
should not contain more than three sentences, and
a sentence should not contain more than one idea»
(Venice Commission, 2022a, paragraph 67; Venice
Commission, 2022b, paragraph 70).

From these opinions of the Venice Commission,
one can easily argue that the quality of legislation in
Ukraine poses several issues.

5. Legislative drafting techniques and best
practices from Europe

As mentioned, legislative drafting techniques are
a means to give effect to the principle of the Rule
of Law. As demonstrated, this is especially true
when it comes to Ukraine, due to the exceptional
constitutional circumstances that Ukraine is facing.
However, the quality of Ukrainian legislation poses
some issues, if one reads the opinions of the Venice
Commission. One might thus argue that Ukraine
should improve the way its institutions draft/
scrutinise bills, and should adopt best practices from
Europe.
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Before drawing conclusions about Ukraine, it
might be useful to give some examples of the main
legislative drafting techniques adopted in Europe. It
could also be of help to describe the main goals of
using legislative drafting techniques.

The main goals of using legislative drafting
techniques (Xanthaki, 2013, p. 5 ff.) are as follows.
Efficacy is the capacity of a piece of legislation to
achieve the regulatory aims that it is set to address.
Effectiveness is the capacity of a legislative text: to
foresee the main projected outcomes and use them
in the drafting formulation process; to state clearly
its objectives and purpose; to provide for necessary
and appropriate means and enforcement measures;
to assess and evaluate real-life effectiveness in a
consistent and timely manner. Efficiency is when
a legislative act uses the minimum costs for the
achievement of optimum benefits of the legislative
action. Clarity is the quality of being clear and easily
understood. Precision is the exactness of expression
or detail. Unambiguity is the capacity of its wording
of having certain or exact meaning. Plain language
is a concept that encapsulates a qualifier of language
that is subjective to each reader to use.

The main legislative drafting techniques
(Xanthaki, 2013, p. 60 ff.; Albanesi, 2019, p. 171 ff.)
regard the language of legislative acts (e.g., use of
specific tenses, use of modal auxiliaries such as may or
shall, semantic unambiguity, syntactic unambiguity,
punctuation, etc.); the structure of legislative
act (e.g., title, articles, paragraphs, preliminary
provisions such as definitions, substantive provisions,
final provisions, such as transitional provisions or
schedules, etc.); the relations between legislative acts
(e.g., repeal, express amendments, exceptions, etc.);
specific contents of legislative acts (e.g., criminal
provisions, tax legislation, etc.); specific legislative
acts (e.g., Acts of Parliament, delegated legislation,
emergency decrees, etc.).

The United Kingdom is a good model for Ukraine
to look at.

Historically, in the U.K. the view of legislative
drafting as a specialised discipline with its own rules
and principles rests on Jeremy Bentham’s idea of
Nomography or the Art of Inditing Laws (Bentham,
1843, p. 231 ff.). In 1869 Lord Thring wrote the
Instructions for Draftsmen (Lord Thring, 1877).
A centralized body (the Office of Parliamentary
Counsel) was established within the Executive, with
the task of drafting bills. Before the establishment
of the Office of Parliamentary Counsel, bills had
been drafted by independent counsel employed by
the relevant department. Such a system had led to
inconsistency in drafting legislation, because «[t]
here was no security for uniformity of language,
style, or arrangement in lawsy; it also created
problems with planning policies, because «[d]

ifferent Departments introduced inconsistent Bills,
and there was no adequate provision by which the
Prime Minister, or the Cabinet as a whole, could
exercise effective control over measures fathered by
individual Ministers» (Ilbert, 1901, p. 83 f.).

In the following decades, in the U.K. legislative
drafting rules were developed in treatises such as
Erskine May (Natzler & Hutton, 2019, p. 593 ff.),
Garth Thornton’s Legislative Drafting (Xhantaki,
2013) and Craies on Legislation (Greenberg, 2017,
p. 407 ff.).

From a theoretical perspective, in the U.K. the
nature of legislative drafting has been framed as a
specialised discipline (Xhantaki, 2014, p. 10 ff.).
From such a perspective, legislative drafting is seen
as a sub-discipline of law: in particular, as phronesis,
i.e. the praxis of subjective decision-making on
factual circumstances or the practical wisdom of the
subjective classification of factual circumstances to
principles and wisdom.

In Continental Europe, the machinery model is
different. Government bills are drafted by lawyers
within the relevant Department. This model has some
pros and cons.

According to some Authors, only lawyers within
the Department, who are expert in the relevant field,
have a deep knowledge of the legal framework
concerning that field. Moreover, the departmental
model fits with the Continental Europe parliamentary
system of government, where the final contents of
legislation are constantly negotiated in Parliament
within the Majority party or between the Majority
and the Opposition (Mattarella, 1993, p. 127).

On the other hand, this model has two unfortunate
consequences, if compared to the British model
(Albanesi, 2021, p. 320). First of all, the relevant
Department is essentially focused on dealing with
policy and legal aspects of the bill. Thus, it does not
take account of legislative drafting needs. Secondly,
this system does not allow departmental officers to
develop specific expertise in legislative drafting.

However, in Continental Europe, a good system
of parliamentary scrutiny of the quality of legislation
has been established. For example, in Italy both the
Chamber of deputies and the Senate established a
Comitato per la legislazione, a bipartisan Committee
that is tasked with scrutinising bills, using legislative
drafting guidelines as the legal standards of their
scrutiny (Albanesi, 2021, p. 323 ff.).

It will be up to Ukraine to choose the best model
for its legal system. Surely, the British model shows
that legislative drafting is a specialised discipline that
requires training and skilled professional officers.
On the other hand, the Continental model might sit
better within the constitutional framework of the
Ukrainian form of government. However, in this case,
parliamentary scrutiny of the quality of legislation
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in Ukraine should be strengthened and the European
Continent could be taken as a model to this end.

6. Conclusions

The conclusions, thus, are as follows.

The Ukrainian institutions (such as the Verkhovna
Rada of Ukraine, the Cabinet of Ministers of Ukraine
and the President of the Republic of Ukraine) should
improve the way they draft/scrutinise bills, and adopt
best practices from Europe, in order to improve the
quality of its primary legislation and, thus, to give
effect to the principle of the Rule of Law.

The relation between the quality of legislation
and the Rule of law is strong in every legal order
(Section 2). However, this plays a greater role
within the exceptional constitutional circumstances
that Ukraine is facing. Given the impossibility to
amend its Constitution, Ukraine has relied on Acts
of Parliament to carry out the recommended reforms.
However, those acts should be of a high quality in
order to give effect to the Rule of Law (Section 3).

The actual issues posed by Ukrainian legislation
in terms of quality of legislation (Section 4)
demonstrates that Ukraine should improve the way
its institutions draft/scrutinise bills, and should adopt
best practices from Europe (Section 5).

The legal challenge that Ukraine is facing in
carrying out the reforms, recommended by the Venice
Commission and the European Commission in order to
become a Member State of the European Union, is huge.
Therefore, one should bear in mind that giving effect to
the principle of the Rule of Law requires a good quality
of legislation, especially when, as in Ukraine, it is not
possible to amend the Constitution, given the exceptional
constitutional circumstances that Ukraine is dealing with.
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Summary

The study is based on the assumption that at the current stage of development of the State and society, there
is a need to form a national idea of the State, which is a theoretical expression of the Ukrainian people’s self-
awareness of their identity and individuality, and which, based on common values and interests, can be one
of the important factors in consolidating Ukrainian society, a general vector for further development of the
country and a guideline for its role and place in the world community. The national idea is an expression not
only of the psychological and cultural model of society, but also a manifestation of the national legal sphere,
which has a complex and ambiguous composition that requires a detailed scientific study. The purpose of the
study is to identify the prerequisites and components of the formation of the national idea at the current stage
of development of Ukrainian society and the State in the legal plane. The theoretical basis of the study is based
on analytical developments in the theory of state and law, political science, constitutional law, and sociology
of law in the study of various aspects of the national idea in the context of globalization. Numerous tasks and
the diversity of the material under study have led to the use of various research methods: formal legal, systemic
and structural, specific sociological, logical. The work uses the socio-cultural and civilizational approaches to
the analysis of legal ideology, legal policy, legal doctrine, as well as axiological, geopolitical, and institutional
approaches to the national idea of the State. It is noted that when forming the national idea, laying a progressive
national-state ideology as its basis, it is necessary to take into account both the cultural uniqueness of Ukraine
and the legal component of society, as well as global trends in the modern world. In the context of state-building,
the national idea should be an integrative ideological basis on which to consolidate the political nation and
create a project for the country’s development for the future. It can be argued that the modern state-building
process in Ukraine requires modernization of the concept of the national idea and certain adjustments to its
value content. In order for the national idea to become an effective basis for the development of the rule of
law, it must be correlated with legal ideology, legal policy and legal doctrine, and must be consistent with such
values as national interest and national mentality. The implementation of the national idea should have a specific
content and be filled with practical steps in the development of the Ukrainian state.

Key words: national idea, legal ideology, legal policy, legal values, national identity, national mentality,
national interest.

1. Introduction national idea has always caused a lot of controversy and

The philosophical and legal understanding of
the phenomenon of the national idea is a necessary
conceptual component of the search for new guidelines
for the development of the state in the context of
globalization, the development of the Ukrainian state
national policy that meets the imperatives of the present.

It is no coincidence that in the theoretical sense, the
content of the modern interpretation of the Ukrainian

discussion.

The category of “national idea” has been and
remains the focus of attention of such foreign authors
as D. Adamson (1991), P. Boermer (1986), W. Connor
(1994), H.R. Cowie (1979), K. Deutsch (1995),
T. Eriksen (1993), J. Hrytsak (1996), I. Mayall (1992),
A. Motyl (1993), A. Smith (1998), L. Snyder (1991),
G. Sorod (1992), V. Zaslavsky (1992).
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The problems of national ideology, ways of forming
national legal policy and doctrine related to the national
idea are in the focus of attention of such scholars as
A. Kolodiya, I. Kurasa, O. Petryshyn, Y. Rymarenko,
P. Frisa, and others.

The publications of Y. Kalinovsky, L. Nagorna,
1. Polishchuk, and A. Chernenko address theoretical
issues related to the structure and content of the national
idea.

Meanwhile, there is no special study devoted to
a holistic understanding of the phenomenon of the
national idea in the legal plane in domestic science yet.

In this context, it is of scientific interest to develop a
national philosophical and legal concept of the national
idea based on the theoretical model of interaction of
such components as legal ideology, legal policy and
legal doctrine, taking into account national identity and
national legal values.

The purpose of the study is to highlight the
components of the formation of the national idea at the
present stage of development of Ukrainian society and
the State in the legal plane and their correlation with
each other.

2. Interpretations of the Ukrainian national idea

The range of approaches to the interpretation of the
national idea in scholarly sources has been and remains
quite wide. As a rule, the authors give the national idea
a narrow, ethnographic interpretation, emphasizing the
special role of ethnic peoples in state-building.

Thus, some scholars interpret the national idea
as a strategic goal of national progress, the origin and
expression of national identity. This definition contains
two important components of the national idea. The first
is that a national idea is a form of mental comprehension
by a nation of its psychological and cultural content, i.e.,
its characteristic temperament, abilities, inclinations,
habits, customs, attitude to the cosmos, including the land
on which it lives, to other peoples and nations, which is
referred to as “national identity.” The second is a form of
mental comprehension of the indigenous values of one’s
existence and the goals of one’s activity that follow from
the latter. Thus, the national idea is the sum of “national
self-consciousness” and “the strategic goal of national
progress” (Duz-Kryatchenko, 2014, p. 48).

Fromtheangle ofthetheory of Ukrainiannationalism,
the national idea is a storehouse of progressive national
programs, political ideas, slogans, values, an engine
of national progress, the basis of national liberation
movements, national self-sovereignty; “how can one
look at the world otherwise than from the gut of one’s
own nation?” (Lypa, 2023). Representatives of the
school of ethno-state studies propose to understand the
national idea as the realization of the Ukrainian dream,
unclaimed Ukrainian constitutionalism, an organic
combination of the national revival itself with national
state-building; it is the idea of the nation, the people, the

idea of the Motherland, in fact, the idea of Ukraine as
the homeland of all its citizens, the consolidation of the
nation as an ethno-social organism (Rymarenko, 1999,
p. 11).

As we can see, attempts to find a universal
formula for the Ukrainian national idea have been
made repeatedly, but developing our own paradigm of
national self-organization has proven to be too difficult
for both scholars and politicians.

It is clear that at the theoretical level, the search for a
national idea is a search for the “core” around which the
entire range of national dominants — national interests,
statehood, patriotism, democracy, justice, religious
tolerance, etc. - would be concentrated (Nagorna, 2003,
p. 20).

We share the opinion of those scholars who recognize
that the national idea is a set of ideas, a system of views
on the unification of the nation around a common goal
aimed at gaining statehood and its further development.
Accordingly, the Ukrainian national idea is a theoretical
expression of the Ukrainian people’s self-awareness of
their identity and individuality, their self-worth, the right
to self-determination and independent development, and
national independence. The socio-political, including
international, conditions of Ukraine’s development in
the historical context indicate a constant movement
in this direction. At the present stage, it is about its
consolidation and making it a unifying, consolidating
state idea that would master the consciousness of the
people (Parkhomenko, 2023, p. 74).

Thus, in today’s context, it is worth emphasizing
that the Ukrainian national idea is based on a deep
awareness of each Ukrainian’s belonging to the
Ukrainian national community, identification with this
community, and the formation of ideas about its typical
features, ethnic territory, language, and ideas about its
historical and spiritual values. Thus, it is important for
Ukraine to develop an integral doctrine that, based on
the right basic principles and ideology, would allow it to
unite the nation around meaningful and understandable
goals. Such an idea that can unite society is the national
idea.

3. Polymorphism of the national idea

The concept of “national idea” is polymorphic,
combining different and even oppositely directed
phenomena, including national identity, national
ideology, national policy, legal doctrine, etc. Let us
consider these phenomena in more detail and determine
their relationship with the national idea.

The primary component of the national idea is often
referred to as national identity, which is defined as a
complex multidimensional, multifaceted phenomenon,
the study of which includes social, psychological,
cultural and ethnic aspects.

The notion of national identity reflects the
awareness of two opposing processes: on the one hand,
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the individualization of group action, and on the other
hand, the maintenance of collectively approved rules of
behavior.

Given that in practice there is no clearly defined
set of features for defining national identity, it is
advisable to refer to the concept of nation. According
to K. Gubner, “the identity of a nation is presented as
determined by a set of historical regulatory systems
that guide the subjects belonging to that nation in their
ordinary actions, speech, thinking, feelings and desires
at certain moments of time. These systems form the
immediate horizon of the near and familiar. These
include values, customs, culture, language, political
ideas and goals, but also attitudes toward a particular
geography, a particular climate, and the handling of
material things” (Gubner, 2021).

At the same time, the category of national identity
can be supplemented with semantic content more
familiar to its traditional approaches by the concepts
of national self-consciousness, national character,
etc. Therefore, national identity is a multicomponent
phenomenon, but the fact of consciousness and self-
awareness remains decisive; in order for them to
function properly, forming a nation and defending
national values, national dignity of the entire people, a
volitional factor is also needed; identity is the main core
of all our actions (Tytar, 2019, p.76).

Thus, national identity carries the answer to the
question of the essence of one’s people, nation, its
place, role and tasks in world history, and the ideal
forms of its existence. Therefore, the national idea
can be considered a form of rational and conscious
comprehension of national identity.

In the legal sphere, legal identity is of great
importance, as it is seen as the guiding principle in the
structure of legal and cultural values. It is no coincidence
that the awakening of legal consciousness of citizens is
associated with the formation of legal values, mentality
and types of social self-identification. In addition, legal
identity cannot but be oriented towards a certain system
of legal values, legal traditions, specific normative
integrities (laws, codes, foundations, constitutions)
(Hetman, 2010, p. 49)..

In the scientific literature, for a more complete
characterization of national identity, attention is
sometimes drawn to such a phenomenon as “national
mentality”, which is one of the global psychological
universals that encompasses all basic mental processes
and characteristics of an individual — a member
of the national community, the nation as a whole
(national character, national consciousness and ethnic
subconscious).

The best reflection of the national mentality is
the nation-state, its specific institutions - the basis of
the nation’s political system, state structure, form of
government, essential features of the political regime,
political traditions, the prevailing ideology in this

nation, as well as typical everyday stereotypes and
attitudes (Polishchuk, 2017, p. 111).

The next component of the national idea is the
national ideology, the main postulate of which is the
conclusion that its content contains fundamental ideas
that form the basis for the legal system of the state and
constitute indisputable requirements for creative and
transformative activities in the field of state and legal
reality (Sitnik, 2912, p. 9). Of particular importance in
the content of ideology is legal ideology.

The national idea constitutes the platform of the
national legal ideology and determines the theoretical
foundations of the state’s legal system. In other words,
the essence of the state ideology coincides with the
content of the national goal - building an independent
state competitive in the modern world. Every country
has such a state national ideology.

Legal policy can be viewed as a special political
and legal phenomenon that is formed as a result of
systematic, scientifically based activities of the state and
public associations aimed at determining the strategy
and tactics of legal development of society, improving
the mechanism of legal regulation, ensuring human and
civil rights and freedoms, and building a state governed
by the rule of law.

Legal policy is primarily aimed at streamlining the
legal sphere, which is capable of optimizing economic,
political, social, environmental and other relations
through its legal instruments. Formation of legal policy
is an objective necessity in a democratic state where the
rule of law prevails.

Legal policy can be successfully implemented
only if it is based on scientific research and scientific
doctrine. In this sense, legal policy is a catalyst for
scientific research, an impetus for identifying and
solving new problems in the legal sphere.

The main directions of formation and development of
legal policy at this stage of development of the Ukrainian
statehood and its legal system can be considered: (1)
implementation of the rule of law and recognition of
its dominance in all spheres of public life; (2) ensuring
protection and safeguarding of human and civil rights and
freedoms at the level of generally recognized international
legal standards; (3) increasing the efficiency of the current
system of law of Ukraine in regulating social relations
and processes(4) adaptation of Ukrainian legislation
to the requirements of EU law, including in the form
of convergence of certain legal institutions in various
branches of national law, as well as interpretation of
national legislation in accordance with EU law both in
lawmaking and law enforcement; (5) formation of the state
legal ideology based on the national self-identification of
Ukrainian society and contributing to “raising the level of
legal awareness and legal culture of individuals, officials
of state bodies and society as a whole, overcoming legal
nihilism and other manifestations of deformation of legal
consciousness” (Petryshyn, 2012, p. 31).
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It can be argued that legal policy is a kind of
indicator of political orientations and value priorities
in the process of forming the national idea of Ukraine.

In turn, the legal ideology and legal policy of the
State is formed under the influence of legal doctrine,
primarily constitutional and legal doctrine, since the
constitutional and legal doctrine of the modern State is a
set of ideas, provisions, scientific views and theoretical
generalizations which are established and recognized
by the scientific community, and which together
constitute a logically complete and internally consistent
vision, understanding and explanation of the essence,
features, main characteristics and patterns (or trends)
of development of a certain constitutional and legal
phenomenon (phenomenon of The constitutional and
legal doctrine substantiates from a scientific point of
view the social regularities of emergence, functioning
and development of political and legal phenomena, and
contributes to the formation of a perfect model of legal
regulation. The philosophical and legal ideas of the

national
legal
ideology

national
mentality

national
identity

4. The concept of national interest

The Constitution of Ukraine stipulates that
Ukraine’s foreign policy activity is aimed at ensuring
its national interests and security by maintaining
peaceful and mutually beneficial cooperation with
members of the international community in accordance
with the generally recognized principles and norms of
international law (Article 18).

The official definition of the term “national
interests” is set out in the Law of Ukraine “On the
Fundamentals of National Security of Ukraine”. It states
that national interests are “vital material, intellectual
and spiritual values of the Ukrainian people as the
bearer of sovereignty and the only source of power in
Ukraine, the defining needs of society and the state, the
realization of which guarantees the state sovereignty of
Ukraine and its progressive development”.

Accordingly, the national interest is the
determining source of formation of the strategic goal,
strategic tasks, object of directions and directions

Ukrainian
national idea

conceptual level embodied in the constitution and other
legislative acts determine the direction of development
of the state and society, the national legal system
(Ternavska, 2022, p. 59).

As LoPucki & Weyrauch (2000) note, “perhaps
the most important role of legal doctrine today is to
reinforce the public’s respect for the legal system and
the decisions it makes” (LoPucki & Weyrauch, 2000).

Thus, legal doctrine not only reflects the state and
legal reality, but also provides a vision of law as it should
be, i.e. its imaginary ideal image, justifies the need
and expediency of forming new rules of law, branches
and institutions of law, improving or reforming them.
An important component of the legal doctrine is the
evaluation and prognostic component, which contains
programmatic provisions of a recommendatory and
guiding nature and is the result of a critical analysis of
the practice of state and law-making.

The defined construction of the Ukrainian national
idea can be summarized as follows:

national
legal
policy

national
legal
doctrine

legal
values

of the nation’s development, methods and forms of
their realization, which is oriented towards survival
and progressive development, and, to some extent,
leadership of an individual, society, and the state. It
follows that national interests fulfill two important
tasks: (1) ensuring a high international image of the
state and using advantages in the geopolitical space
for national prosperity; (2) improving the welfare of
citizens (Kuzmenko, 2008, p. 84).

The national interest is associated with the
strategic objective of Ukraine’s foreign policy
course in the context of globalization and European
integration, aimed at increasing the viability and
strengthening of a modern independent state while
preserving national values, protecting economic
and political sovereignty, and its own social and
cultural identity. Taking into account these priority
areas highlights the foundations of the concept of
national interest, enables the state to pursue an active
domestic and foreign policy.
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Legal scholarship has very well expressed the
opinion that the national idea can be realized only
in the form of a national institution whose priorities
are: (1) creation of civil society, improvement of the
efficiency of state authorities and local self-government,
development of democratic institutions to ensure
human rights and freedoms; (2) achievement of national
harmony, political and social stability, guaranteeing the
rights of the Ukrainian nation and national minorities
of Ukraine; (3) ensuring state sovereignty, theoretical

by the degree
of importance

integrity and inviolability of borders; (4) strengthening
the gene pool of the Ukrainian nation, its physical and
moral health and intellectual potential; (5) development
of the Ukrainian nation, historical consciousness
and national dignity, development of ethnic, cultural,
linguistic and religious identity of citizens of all
nationalities that make up the Ukrainian people; (6)
establishing equal and mutually beneficial relations
with all states, integration into the European and world
community.

- important national interests
- other national interests

- internal national interests

by focus

national

interests
by the level of

mmm - cxternal national interests

- key national interests

manifestation mee. specific national interests

by the area of
detection

- political and legal
- economic

- cultural and other

Thus, national interests are embodied in the national
idea of Ukraine, setting the optimal direction of the
country’s development in political, economic, cultural
and other spheres, both in the present and in the future.

5. Legal values as a component of the national
idea

The trends in the development of the Ukrainian State
at the current stage suggest that such a phenomenon
of constitutional and legal reality as constitutional
values should be given special relevance and practical
significance, since the latter determine the systemic
value orientation of the State, which determines effective
lawmaking and law application, and, consequently, the
effective functioning of the State as a legal.

The Constitution of Ukraine enshrines and
guarantees general legal values, values that are of
fundamental importance for society, the state, the
people, and each individual, namely: a person, his or
her life and health, honor and dignity, inviolability
and security (Articles 3, 27, 49 of the Constitution
of Ukraine); human dignity and freedom (Articles
21, 28 of the Constitution of Ukraine); the right to
free development of the individual (Articles 23, 34,
35, 53 of the Constitution of Ukraine); legal equality
(Articles 21, 24 of the Constitution of Ukraine); rule
of law (Articles 1, 8 of the Constitution of Ukraine);
democracy (Articles 1, 5 of the Constitution of Ukraine);
sovereignty and territorial integrity of Ukraine (Articles

1, 2, 17 of the Constitution of Ukraine); republican
form of government (Article 5 of the Constitution of
Ukraine) and others.

Without going into a scientific debate, we note that
(a) the Constitution of Ukraine uses the term “value”
in relation to a person, his or her life and health, honor
and dignity, inviolability and security (Article 3 of the
Constitution of Ukraine); (b) the Constitution does
not contain any indications of priority or hierarchy of
constitutional values; (c) the list of constitutional values
is not exhaustive and the development of social relations
may contribute to its supplementation or change.

Thus, legal values should be recognized as priority
guidelines in society that set the nature and dynamics
of society, establish and consolidate the desired types
of social relations and ethical ideals. The system of
legal values is subject to change, due to the evolution of
values, and different time modes are also linked through
values.

Legal values exist for society and individuals in the
form of “ready-made formulas” that guide social life,
influencing the choice of behavior in the field of law.

In our opinion, the state’s development strategy and
priority areas of its positioning in the international arena
should be formed on the basis of the values embedded
in the national idea. According to O. Lutskiv (2011),
the Ukrainian national idea is not only a program of
action for tomorrow, assimilation and preservation
of the achievements of the past, its historical and
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traditional institutions, but also scientifically grounded,
consolidated, innovative and integrative directions of
contemporaries in the worldview, motivational and
value and other spiritual, informational and spatial-
temporal dimensions (Lutskiv, 2011, p. 209).

6. Conclusions

The national idea, which is based on national values
and universal humanitarian principles, is the basis of
the conceptual core of Ukraine’s development strategy,
the spiritual, moral, political and legal quintessence
of the national and state consciousness of the entire
Ukrainian people.

The Ukrainian national idea is realized through its
state-building function, as it determines the relationship
between the government and the people, legitimizing
this power in society.

The Ukrainian national idea acquires the features
of a specific program of political and legal activity
with a clearly defined national vector of development,
which provides for the realization of common national
interests and protection of national and legal values.

The relationship between the Ukrainian national
idea and its legal components can be conditionally
defined as the “law of communicating vessels”, when
the national idea cannot be built without legal ideology,
policy and doctrine, while these phenomena cannot
make sense without defining the basic principles of the
national idea of the state.

This approach makes it possible to distinguish
between broad and narrow meanings of the concept of
«national idea”. In a broad interpretation, the national
idea acquires the status of a basic national value
that expresses the historical perspective of society’s
development and influences socio-political and other
processes of the state’s life. In a narrow interpretation,
the national idea accumulates the main goals and
principles of legal development of the state and
indicates the strategic horizons of such development.

The subject of a separate scientific study is the
formation of a modern national idea under the influence
of legal and economic globalization, which, on the
one hand, makes the borders between peoples and
states transparent, introduces universal civilizational
standards, and, on the other hand, promotes the
convergence and integration of different social and
ethnic communities, and increases the need to define
one’s cultural and civilizational identity.
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AHoTauisn

B oCHOBI mocHiKeHHS JEKUTHh TPHUIYIICHHS PO Te, M0 Ha CY4acCHOMY €Tall PO3BUTKY JIEpKaBH 1
CYCILIIbCTBA TOCTAE HEOOXiTHICTE (pOopMyBaHHS HAIIOHAIBHOI 1/1e1 IepyKaBH, SIKa BUCTYIA€ TEOPETHIYHIM BHPA30M
CaMOYCBIZIOMJICHHS YKPaiHCEKUM HApPOIOM CBO€i CaMOOYTHOCTI Ta iHIWBIAYaIbHOCTI, Ta SIKa Ha OCHOBI CITUTBHIX
HIiHHOCTEH Ta iHTepeciB Moke OyTH OJHHM i3 BaXXIMBUX YHHHUKIB KOHCOJINAIlii YKpaiHCHKOTO CYCHLIbCTBA,
3araJbHUM BEKTOPOM ITOJAIIBIIIOTO PO3BUTKY KpaiHU i OPIEHTHPOM i1 pOJIi Ta MiCIis y CBITOBOMY CIiBTOBApHUCTBI.
HarrionanpHa ifiest € BHUpa30M He TUTHKU IICHXOJIOTIYHO-KYIBTYPHOI MOJIENTi CYCITITBCTBA, a i MPOSBOM HAIliOHAIEHOL
MIPaBOBOi IAPHHMU, IO Ma€ CKJIAJAHUM Ta HEOTHO3HAYHUH CKiIaj, SKHA TOTpedye AETalbHOTO HAYKOBOTO
JOCTiKeHHS. MeTor0 TOCTIKeHHS € BUSBICHHS TEPEIyMOB 1 CKIIaJOBUX (POPMYBaHHS HAIlOHAJIBHOI ifel Ha
CYy4acCHOMY €Talli PO3BHUTKY YKpPAiHCHKOTO CYCIIIBCTBA i JEp’KaBH y IMPaBOBiil IommHI. TeOpeTHYHYy OCHOBY
JOCTI/KCHHST CTAaHOBIIATh aHATITHYHI pO3pOOKH Teopii AepkaBH i IpaBa, MOJITONOTI1, KOHCTUTYIIHHOTO TIpaBa,
cormioJoriimpaBay BUBUCHHI pi3HOMaHITHHX aCTIEKTiB HAIlIOHATBHOI i/1e1 B yMOBax rio0atizarii. YncneHHi 3aBaaHHs
1 po3MaiTTS JOCTiIKYBaHOTO MaTepially 3yMOBWJIM 3aCTOCYBAaHHS Pi3HHX METOMIB IOCITIKEHHS (OpMaIbHO-
OPUINIHOTO, CHCTEMHO-CTPYKTYPHOTO, KOHKPETHO-COIIIOJIOTIYHOTO, JIOTIYHOTO. Y POOOTI BUKOPHCTOBYBAJIHCS
COLIOKYIBTYPHUHM 1 IHMBUTI3AIiMHANA TIAXOMM O aHaji3y NpaBOBOI 1€0JOTii, TPaBOBOI IOJITHKH, MPaBOBOI
JOKTPHHH, & TAKOK aKC1OJIOTIYHUH, TEOTIONITHYHIH, 1HCTUTYIIIOHAIBHUIH IiIX0IU 10 HAIIIOHANBHOT i/1e1 epKaBH.
3a3HavaeThed, Mo (HOPMYIOUN HAIlIOHATBHY i71€10, 3aKJIaIal0uH B il OCHOBY NMPOTPECUBHY HAIlIOHATHHO-IEPIKaBHY
iZeoorito, He0OXiTHO BPaXOBYBATH K KYJABTYPHY CBOEPIAHICTh YKpaiHH, TaK i IPAaBOBY CKIIAJIOBY CYCITiIbCTBA, a
TaKOX II00ANIbHI TCHICHIIII CyJacHOTO CBITy. Y KOHTEKCTI Aep>KaBHOTO OyAiBHHIITBA HAIlIOHATBHA i/1esl TOBUHHA
OyTH iHTErpaIiifHuM CBITOIJISIIHUM HIATPYHTSM, Ha OCHOBI SIKOTO KOHCOJITy€THCS OTITUYHA HAIlisl, CTBOPIOETHCS
MPOEKT PO3BUTKY KpaiHW Ha MaiiOyTHe. MO)KHa CTBEpKYBaTH, IO CyYacHHWH Iep)KaBOTBOPYHU MpOIEC B
VYkpaini morpedye MomepHi3allii ysaBIeHb PO HAIlOHANBHY i7€f0, BHECCHHS TICBHUX KOPEKTHB O ii IHHICHOTO
HamoBHEHHsL. J[11 Toro mo0 HaIlioHANbHA ifesl cTalla JiEBOI0 OCHOBOIO PO3BUTKY IIPABOBOI JepKaBH, BOHA MYCHUTh
CHIBBIIHOCHUTHCS 3 PABOBOIO 17ICONIOTIET0, TPABOBOO MOMITHKOIO Ta TIPABOBOIO TOKTPHUHOIO, 8 TAKOXK BiIMOBIaTH
TaKAM I[IHHOCTSIM, SK HAIllOHAJIFHUI I1HTEpec Ta HaliOHAJbHHW MEHTaiTeT. Peamizarlis HamioHambHOI imel
TTOBUHHA MaTH KOHKPETHUH 3MICT Ta HAIIOBHIOBATHCS TPAKTHYHUMH KPOKaMH Y po30y0Bi YKpaiHCHKOI AeprKaBH.

KurouoBi ciioBa: HarioHaNbHA i7iest, IIPaBOBA iE0NOTisA, TPaBOBa MOJITHKA, TPABOBI MIHHOCTI, HAIlIOHAJIEHA
IICHTUYHICTD, HAIllOHAJIbHA MEHTAIIFHICTh, HAIlIOHAJLHIUH iHTEepeC.
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Summary

This article examines how national states and integrative unions such as the European Union employ the concept
of digital sovereignty in their policy discourse. It begins with the premise that contemporary digital policy of these
entities is intricately linked to the idea of digital sovereignty.

The study analyzes the factors that have led national states and the European Union to enter a new phase of modern
constitutionalism - digital constitutionalism. Modern European constitutionalism has accumulated experience in
various social spheres, as evidenced by developments such as economic constitutionalism. In the digital era, it raises
and attempts to answer questions about how digital constitutionalism can overcome the limitations of traditional
constitutional thinking, particularly its focus on state-legal and political phenomena. The article explores the extent to
which the generalization of purely state constitutional principles can advance in the digital age.

The paper emphasizes that digital constitutionalism is a convenient concept for explaining the phenomenon of
constitutional resistance to challenges created by digital technologies. It notes that existing foreign, and especially
Ukrainian, legal scholarship has not yet formed a clear and unified vision of this concept.

This article provides a literature review on digital constitutionalism and offers an analysis of the theoretical
frameworks surrounding the concept. It posits that digital constitutionalism is an ideology that adapts the values
of modern constitutionalism to the demands of the digital age. Currently, digital constitutionalism does not provide
normative answers to the challenges of digital technologies, but rather presents a set of principles and values that
inform and guide them.

The article argues that Internet governance is evolving towards fragmentation, polarization, and hybridization,
which contribute to the development of an architecture of freedom and power in the digital environment. The study
aims to identify constitutionally significant threats associated with digitalization and allows for the development of
constitutional counterstrategies.

Key words: digital sovereignty, technological sovereignty, technology, security.

1. Introduction countries. Furthermore, digital sovereignty is considered

Digital data and technologies have acquired crucial
significance in enhancing the competitiveness of modern
states and integrative associations such as the European
Union. Consequently, it is evident that the concept of
digital sovereignty has gained considerable momentum
in political and legal-political discourses over the past
decade. Digital sovereignty is conceived as a strategic
approach for the development of the state as a secure
and sustainable entity, for achieving a leading position
in the international political and economic system, and
for reducing dependence on technologically advanced

a form of strategic autonomy from third countries - an
interpretation that has gained particular prominence within
the European Union.

The attention paid to digital sovereignty can also
be attributed to its direct and indirect implications for
national security. The considerable dependence of
most states, including economically developed ones,
on foreign technologies owned by companies from
the USA and China is widely perceived as a potential
threat to cybersecurity and national security in general.
In this context, digital sovereignty can be interpreted
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Section 2. Constitutionalism as modern science

as an imperative for the restoration of technological
independence, a desire to reassert control over cyberspace
governance, and a demonstration of readiness to protect
digital borders from external competition. It follows
logically that governments are endeavoring to develop
and control digital security infrastructures, which we
categorize as sovereignty over the digital, as well as the
utilization of digital technologies for European security
governance, which we contrast as sovereignty through
the digital. Both dynamics exert a significant impact
on the practice of European security (Bellanova R.,
Carrapico H., & Duez D., 2022).

Beyond its political significance, the study of digital
sovereignty involves discussing a new combination of the
terms “digital technologies” and “sovereignty,” the mixing
of which may seem strange to orthodox sovereignty
researchers. This renders the research interdisciplinary,
important for political science, law, security, international
relations, political sociology, and technology. The
epistemic richness that arises from using different
disciplinary and epistemic approaches enriches the study
of digital sovereignty and provides a comprehensive,
critical assessment of the phenomenon. It also allows for
avoiding simplified unitary approaches to interpreting the
content of the concept of “sovereignty.”

The development of digital sovereignty issues is one
of the priorities of modern interdisciplinary research.
Researchers from China, Russia, and other states with
authoritarian political regimes are undisputed leaders in
developing this scientific direction. They use this concept
to combat dissent and implement digital expansionism,
as is the case, for example, with China, which promotes
its geopolitical agenda in African countries through
the “Digital Silk Road” project (C. Cheney, S. Kumar,
P. Triolo, H. Shen).

The urge to strengthen digital sovereignty, self-
determination, and strategic autonomy, independence
from global players such as the USA and China, is the
main goal of the digital policy of the European Union
and its member states, as evidenced by scientific research
by E. Celeste, R. Csernatoni, D. Fiott, L. Floridi,
O. Gstrein, T. Madiega, J. Pohle, V. Reding, H. Roberts,
and many other authors. Unfortunately, among Ukrainian
researchers, only G. Chetverik, D. Dubov, Y. Sribna
pay attention to this problem. Only V. Beschastnyi and
M. Kostytskyi investigate digital constitutionalism as a
new scientific concept, which marks, on the one hand,
the transformation of ftraditional constitutionalism
to new digital realities, and on the other hand, the
constitutionalization of the regulation of relations on the
Internet (Kostytskyi M. & Beschastnyi V. & Kushakova-
Kostytska N., 2022).

The aim of this article is to elucidate the paradigmatic
shift in constitutionalism by focusing on an expanded
conception of sovereignty in the digital age.

2. Conceptual challenges
sovereignty

The increasing complexity of social life leads to an
unusual level of confrontation and competition, which
carry new challenges and risks for sovereignty. Thus,
at the end of the 20th — beginning of the 21st centuries,
phenomena such as economic, energy, technological,
financial, food, and now digital sovereignty have emerged.
In 1996, J.P. Barlow launched the Declaration on the
Independence of Cyberspace proclaiming the absence of
sovereignty in this domain (Barlow J.P., 1996). Since then,
the debate on sovereignty in cyberspace has been ongoing
in the political and academic world.

In the 21st century, digital sovereignty has become an
integral component of political discussions on digital issues.
However, there exists significant conceptual ambiguity,
evidenced by the use of a wide array of correlative
concepts. These include “cybersovereignty” (China),
“cybernationalism”' (China, Russia, India, Iran),“strategic
autonomy,””‘technological and digital sovereignty,”*‘cloud
sovereignty,” and “data sovereignty” (European Union
and Brazil). These terms are employed as abbreviations
to denote the articulations between sovereignty and
digital technologies, data, and infrastructure (Becerra M.,
Waisbord S.R., 2021). The introduction of these concepts
into scientific discourse represents an iteration of debates
that attempt to apply “the notion of sovereignty to the
technological world” (Celeste E., 2021). These concepts
are actively utilized in political formulations, institutional
initiatives, public discourses, and expert analyses, ensuring
their further replication in scientific research. It is worth
concurring with R. Csernatoni that tracing their conceptual
origins presents a significant challenge.

This proliferation of terminology raises pertinent
questions: Is this conceptual explosion intentional, or
is it a consequence of the tendency of political elites,
particularly in the EU, towards adopting “trending”
terms? What are the implications of this discursive
and doctrinal activism, and how does this conceptual
ambiguity serve policy objectives?

It is evident that it needs to be clarified whether the
concepts of sovereignty and digital sovereignty are
equivalent, complementary, autonomous, or different. State
and sovereignty are inseparable concepts. Sovereignty
has traditionally been characterized by such features as
supremacy, independence, completeness and unity of state
power, its independence and equality in relations with
other states and international organizations. However,
the processes of globalization, and especially European
integration, have forced a redefinition of its content, at
least in terms of its implementation (Bytyak Y., Yakovyuk I.,
etal, 2017; Yakoviyk L. V., Shestopal S., p., 2018).

The denial of sovereignty in the digital space has not
abolished it. On the contrary, the idea of digital sovereignty
has taken a leading place in political, institutional, and

in defining digital

99¢¢

!'It should be noted that the concepts of cyber sovereignty and cyber nationalism, which are implemented, for example, in China, do not
preclude the implementation of state policy of global expansion in cyberspace.
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academic discourse. We support the conclusions of
M. Robles-Carrillo, who, based on the results of this
discourse, came to the following conclusions. Firstly,
digital sovereignty is not simply an online version of
traditional sovereignty. Secondly, digital sovereignty
does not replace or displace this legal-political category.
Thirdly, it is neither a consequence nor an extension of the
sovereignty principle (Robles-Carrillo M., 2023).

Many researchers point to difficulties in defining the
content of digital sovereignty, motivating this by the fact
that it is a malleable concept lacking a clear definition
(Celeste E., 2021), which is why it can be used to justify a
multiplicity of policies. D. Lambach and K. Oppermann
attempt to reveal the essence of digital sovereignty by
highlighting separate narratives focused around certain
values that digital sovereignty should provide and
protect. These are the narratives of digital sovereignty
in German political discourse: the economic prosperity
narrative, the security narrative, the “European way of
life” narrative, the narrative of the modern state, the data
protection narrative, the consumer protection narrative
and the democratic empowerment narrative (Lambach
D. & Oppermann K., 2022).

3. Digital constitutionalism: a paradigm shift in
constitutional theory

In the last twenty years, the policy of nation-states and
the European Union in the field of digital technologies
has shifted from a liberal economic perspective to a
constitution-oriented approach. The formation of digital

constitutionalism should be perceived in the context
of overcoming the aging and updating of the basic law
and the practice of constitutional (higher) courts of the
state in accordance with the realities of the 21st century
(Vibert F., 2018). The transition of national states and
the European Union from a digital liberal approach to a
constitutional-oriented strategy was usually carried out in
three stages, namely: digital liberalism, judicial activism
(the CJEU’s judicial activism has played a crucial role
in underlining the challenges of the information society,
thus paving the way to digital constitutionalism) and
digital constitutionalism (De Gregorio G., 2021).

Digital constitutionalism embodies the idea of
projecting the values of modern constitutionalism in the
context of digital society. It would be erroneous to contend
that digital constitutionalism generates a constitutional
revolution; rather, it indicates an evolution of modern
constitutionalism occurring in accordance with the
requirements of the digital age. Existing constitutional
provisions are being modified to better correspond to the
transformations of the digital era.

The process of constitutionalization of digital
society is complicated by the fact that it occurs at
multiple levels of governance: national!, integrative
(primarily the European Union? and the Council of
Europe®) and international®. We fully endorse the
thesis of E. Celeste, who posits that “The values of
constitutionalism historically ripened in the context of
the state. However, over the past few decades, in a
society that has become increasingly more global, the

! For example, in the Constitutions of Greece (Part 2 of Article 5A) and Portugal (Article 35), the right to Internet access is defined as a
constitutional human right. The Constitution of Mexico (Article 6) guarantees the right to access information technologies and undertakes

to create the necessary conditions for this. The Constitutional Council of France proclaimed in 2009 access to the Internet as a fundamental
human right in one of its decisions. The Supreme Court of Costa Rica in 2010 recognized Internet access as an inalienable human right.

2 Since February 13, 2014, the European Parliament has been considering petition 0755/2013 on amending the Treaty on European Union to
make Internet access an inalienable human right in all EU member states and oblige states to guarantee it. In 2021, the European Commission
(EC) announced the start of Europe’s ‘Digital Decade’ to “strengthen its digital sovereignty and set standards, rather than following those of
others — with a clear focus on data, technology, and infrastructure’ (European Commission, 2021).

European Commission (2021) A Europe Fit for the Digital Age. Empowering People With a New Generation of Technologies (Brussels:
European Commission).

The EU, which lags behind the US and China in terms of technologies and digital economy, it is asserting its own digital policy approach
rooted in human rights against the global influence of the market-centered approach of the United States and China’s state-led model.

The EU’s actions in exercising its global reach with regard to the internet implicate important normative issues, such as distinguishing between the
furtherance of core EU legal values and the advancement of the EU’s political interests; promoting the principles of EU law as universal values;

ensuring that EU legal values are upheld in practice; and determining the territorial boundaries of EU law. The influence exercised by the EU carries
responsibilities towards third countries, particularly those in the developing world. The internet may itself also be influencing EU law (Kuner Ch., 2019).
* Resolution 1987 (2014) of the Parliamentary Assembly of the Council of Europe states: “2. The Internet has revolutionised the way people
interact and exercise their freedom of expression and information as well as related fundamental rights. Internet access therefore facilitates
the enjoyment of cultural, civil and political rights. Consequently, the Assembly emphasises the importance of access to the Internet in a
democratic society in accordance with Article 10 of the European Convention on Human Rights. ... Public authorities have a duty to ensure
the effective enjoyment of the right to freedom of expression online. The Assembly therefore recommends that the Council of Europe
member States ensure the right to Internet access on the basis of the following principles” (The right to Internet access, 2014).

#1n 2003, under the auspices of the United Nations, the World Summit on the Information Society was held, which resulted in the adoption of the
Declaration of Principles, confirming the importance of the information society for supporting and strengthening human rights. In 2011, the UN
Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression, La Rue, a representative of the UN Human
Rights Council, presented a report: “Exploring key trends and challenges in the right of all individuals to seek, maintain and disseminate information
and ideas of any kind through the Internet”. The report contained 88 recommendations on protecting and safeguarding the rights to freedom of
expression online, including on protected Internet access for all. Other recommendations called on governments to respect online anonymity, adopt
laws on privacy and data protection, and decriminalize defamation. The UN Human Rights Council Resolution “On the promotion, protection and
implementation of human rights on the Internet” of July 5, 2012, recognized the right to Internet access as one of the inalienable human rights. In
2016, the UN Human Rights Council adopted a resolution condemning the restriction of Internet access by state authorities.
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centrality of the state has faded due to the emergence
of other dominant actors in the transnational context.
The scholarship has therefore started to transplant the
constitutional conceptual machinery beyond the state,
including the concept of constitutionalism. The myth
of the compulsory link between constitutionalism and
the state is debunked. Consequently, the constitutional
ecosystem becomes plural, composite and fragmented.
If the values of constitutionalism remain the same in
their essence, their articulation in specific contexts,
within and beyond the state, necessarily becomes
‘polymorphic’” (Celeste E.). The sense of this
Gordian knot of multilevel normative responses can
be deciphered only if these emerging constitutional
fragments are interpreted as complementary tesserae
of a single mosaic (Celeste E.).

Many difficulties arise when trying to solve the
constitutional problems of the digital age. First
of all, it is necessary to confirm at the normative
level the basic human rights (primarily freedom of
expression, confidentiality and data protection; in
addition, it should be borne in mind that the use of
artificial intelligence by private tech companies and
used by public authorities in automated decision-
making in welfare programs or criminal justice is
an example where the code and the accompanying
infrastructure mediate individual rights (De Gregorio
G., 2021) in the digital context, as well as balance
new asymmetries of power, in particular limiting the
possibility of powers appearing outside any control.
The latter caveat is related to the fact that digital firms
no longer limit themselves exclusively to the status of
market participants, as they seek to acquire more state
roles, replacing the logic of territorial sovereignty with
functional sovereignty (Pasquale F., 2017). Through
digital technologies, governments have gained even
more control over the lives of their citizens. But on
the other hand, the capabilities of large technological
multinational companies have increased, which,
managing digital goods and services, are able to
conduct how a person uses his basic rights.

B.H. Bratton in his book “The Stack: On Software
and Sovereignty” suggested that various types of
computing - intelligent networks, cloud platforms,
mobile applications, smart cities, the Internet of
Things, automation - can be considered not as many
types that develop on their own, but as those that
form a single whole: a randomized megastructure
called the Stack, which is simultaneously a
computing apparatus and a new management
architecture at different levels (Earth, Cloud, City,
Address, Interface, User) (Bratton B.H., 2015). Thus,
digital constitutionalism consists in formulating the
boundaries of the exercise of power in a networked
society (De Gregorio G., 2021).

The concept of digital sovereignty is now
used to justify national and regional control over

data collection and analysis, surveillance and
manipulation, industrial policy and other issues. As
researchers note, “there has been a ‘regulatory turn’
(Schlesinger, 2020) in internet governance, with
national governments — as well as the European
Union — proposing an array of laws, policies,
regulations and co-regulatory codes to address issues
that include monopoly power, content regulation,
data and privacy, and the uses of AI. It has been
estimated that over 100 new forms of legislation,
regulation and policy reports had been developed
across multiple jurisdictions by May 2021, all of
which pointed in the direction of growing state
direction of the internet and its leading players”
(Flew T. & Su C., 2023).

4. The state’s evolving role in the digital
landscape

Debates about digital sovereignty testify to the
preservation of the significance of the state in the
conditions of globalization, which is confirmed by
the formation at the national level of policies aimed
at forming internal markets and using the Internet in
accordance with nationalist, political and military
considerations (Becerra M. & Waisbord S. R.,
2021).

The collision between technology firms and states
is characterized by significant asymmetry. On one
hand, companies design, produce, sell, and support
digital products, rendering states dependent on these
entities in virtually all digital domains. Technology
companies store vast volumes of data emanating from
the public sector; moreover, state bodies, enterprises,
and institutions increasingly rely on these companies,
which can impose their conditions when negotiating
partnerships or other contractual agreements (De
Gregorio G., 2021). Conversely, states possess the
authority to regulate digital spheres, representing
a potent form of cybernetic control. This control is
exercised through determining legality, establishing
incentives and deterrents, setting taxation levels,
formulating public procurement policies, and
defining areas of responsibility.

The fact that legal regulation can potentially
stifle innovation and disrupt entire industrial sectors
underscores the power of the modern cybernetic
state. In this asymmetric dialectic, L. Floridi
observes that states occasionally utilize national
companies for political purposes to confront other
states. Concurrently, companies may attempt to
circumvent their own state’s legislation, while in
certain instances relying on their home state for
protection against opposing foreign states. In some
cases, companies find themselves in conflict with
their own states, as exemplified by the Twitter-Trump
dispute. Moreover, companies may engage in inter-
corporate conflicts by leveraging state capabilities.
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For instance, while Microsoft lost to Google in the
struggle for search business hegemony, it prevailed
over Amazon, IBM, and Oracle in the realm of
cloud computing by securing a contract with the US
Department of Defense (Floridi L., 2020).

5. Security challenges in the digital era

At the stage of Internet formation in the 1990s,
the paradigm promoted by the USA through the
International Telecommunication Union prevailed,
which consisted in the idea of allowing the freest
possible movementofinformationtobenefiteveryone.
It was argued that the protocols and architecture
of the Internet make this network impenetrable to
external regulation, and therefore state sovereignty
will not apply when it comes to managing network
digital technologies. Accordingly, it was believed
that the Internet is prone to openness and is the basis
for ensuring global information heritage, useful for
people around the world. However, pressure from
national security sectors (cyberspace is considered as
the fifth domain where wars are waged (Steiner J. E.,
2015)) and commerce to strengthen regulation and
control of the Internet is gradually changing its basic
material architecture in ways that can undermine
not only the activities of global civil networks,
but also the long-term prospects of an open global
communication environment. As censorship and
surveillance on the Internet become more widespread,
and states begin to militarize cyberspace, a radically
different environment for global communications
emerges.

The revelations of E. J. Snowden, which exposed
a complex system of mass and targeted surveillance
conducted by American intelligence services and
companies, coupled with the shift from Internet
decentralization to concentration of control in
the hands of predominantly American technology
companies, elicited justifiable concerns within the
global community.

If the concept of cybernationalism is primarily
aimed at suppressing dissent and democratic
human rights in the name of national security and
satisfying geopolitical interests, the concepts of
digital sovereignty do not carry such normative and
political connotations. Even for a post-state, post-
national political community such as the European
Union, the notion of sovereignty is predicated on

modern ideas about the right of citizens within
a political-geographical territory to exercise
autonomous control over information infrastructure
and resources. Digital sovereignty synthesizes ideas
of geopolitical autonomy, control of technological
infrastructure, economic power, and preservation
of democracy and human rights in such domains as
data and information protection. This conclusion
is corroborated by various reports and declarations
illustrating this position (Global System Mobile
Association, 2020).

It is worth noting that the tasks that specific
states seek to solve using the concept of “digital
sovereignty” are different and depend, as a rule, on
the specifics of their political regime and geopolitical
position. Such tasks can be reduced to the following
non-exhaustive list: exercising control over internal
dissent, for which the possibilities of filtering
content entering the country are used by controlling
international Internet gateways; imposing bans on
technologies from certain states in order to reduce
dependence on foreign technologies; development
of infrastructure and formation of skills, support of
the local technology industry and leading companies,
ensuring their competitiveness; protection of a certain
system of values; improving the ability of consumers
and users to make choices in the digital environment;
aligning the idea of digital sovereignty with the
development of “green technologies” (Lehuedé S.,
2024).

The increasing prevalence of the concept of
‘digital sovereignty’ in describing various forms of
independence, control, and autonomy over digital
infrastructures, technologies, and data is a logical
progression in contemporary discourse. Although
this issue is actively discussed in both democratic!,
and authoritarian states (authoritarian political
regimes traditionally appeal to narratives about
national security and external threats to justify
restrictive  information management systems)?,
the concept of digital sovereignty itself remains
quite controversial. Thus, the globalization of the
IT industry is considered by many researchers as a
“democratization of knowledge,” while other authors
believe that digital “alphabetization”, left in the
hands of IT “giants” (concentration of the most used
technologies in the hands of several companies -
Google, Apple, Microsoft), leads to the use of their

! Given the significance of information and communication technologies for social and political life, many Indian tribes and indigenous
organizations in the United States have created their own projects, from streaming radio to network building and telecommunications
advocacy. Information and communication technologies play an important role for indigenous peoples, as well as for self-government, self-
determination and decolonization (Duarte M. E., 2017; Kukutai T. & Taylor J., 2016).

2 S. Budnitsky notes that global Internet governance is one of the areas where China, Russia and other authoritarian states assert their
national brands. The governments of China and Russia jointly promote the brand narrative of “Internet sovereignty” not only to counter
the technological and managerial hegemony of the United States, but mainly to combat online dissent. Given the power that private online
intermediaries have in the political economy of the Internet, national digital media leaders - China’s Baidu and Russia’s Yandex - have
become an integral part of their countries’ Internet branding efforts (Budnitsky S. & Jia L., 2018).
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hegemony, which they carefully block legally and
technically, to store information and data about users
in their own interests. Faced with such centralization,
the development of free technologies that can
guarantee technological and digital sovereignty
to the population is a serious challenge for digital
democracy (Haché A., 2014). It is no coincidence that
the Court of Justice of the European Union concluded
that the United States does not provide sufficient
guarantees regarding the surveillance and security
of personal data, and therefore invalidated the EU-
US Data Protection Agreement, which regulates the
transfer of data of European users to workers in the
USA for commercial purposes (The Court of Justice
invalidates Decision 2016/1250).

The concepts of cyber-, technological and
information sovereignty have become some of the
most influential alternative technological ideas.
Developed by states and civil society groups, such
concepts tempt a wide range of actors seeking
to assert their autonomy and self-determination
regarding digital technologies and infrastructure. S.
Couture and S. Toupin note in this regard that the
formulations may differ significantly, but the overall
goal of digital sovereignty frameworks is to ensure
that certain subjects can assert their autonomy and
self-determination in the context of a data-based
society (Couture S. & Toupin S., 2019). S. Lehuedé,
in turn, emphasizes that such autonomy is usually
based on the rejection of external hegemony, such
as, for example, US control over the Internet of
Things (IoT), telecommunications and artificial
intelligence (AI) industries. In practice, sovereignty
frameworks encompass various initiatives related to
the design and management of digital infrastructure
and data circulation: the development of the so-
called Chinese firewall, which allows the state to
selectively control information flows; building data
infrastructure, as in the European Gaia-X project;
and “digital literacy” programs in Latin America
(Lehuedé S., 2024).

6. Conclusion

The concept of digital sovereignty encompasses
a broad spectrum of issues, including sustainability,
cybersecurity, and socioeconomic benefits, which
necessitate address at the level of national or
supranational digital policy. The inherent ambiguity in
the conceptualization of digital sovereignty facilitates
the formation of political coalitions within decision-
making frameworks. Consequently, this concept plays
a pivotal role in fostering consensus within states and
integrative associations, while simultaneously signaling
an intent to establish novel regulatory paradigms for
digital markets and governance structures.

As both liberal and authoritarian regimes
increasingly engage in the management of digital

spaces across various governmental strata, the
establishment of normative rules for Internet
development becomes inextricably linked with
constitutionalism. This nexus engenders new
opportunities for the formulation of innovative
research agendas. The primary challenges of digital
constitutionalism arise from the multifaceted
manifestations of power that intersect across several
dimensions, including jurisdictional and ideological
spheres. In the context of fragmentation, polarization,
and hybridization of Internet governance, two
principal constitutional functions emerge: (a) the
protection and implementation of fundamental
human rights and freedoms, and (b) the limitation of
unaccountable power.

While authoritarian political regimes endeavor
to expand their authority over the Internet and
suppress dissent, democratic political systems direct
their efforts towards expediting the transition to
enhanced oversight of private technology companies,
particularly concerning their adherence to personal
human rights and freedoms.
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VY 1iii cTarTi po3risaEThCs, K HalllOHAIbHI IepKaBU Ta IHTerpaniiiHi 00’ eHaHHS, TaKi ik €BponeiichbKuit
Co103, BUKOPUCTOBYIOTH KOHICIIiI0 HU(PPOBOTO CYBEPEHITETY y CBOEMY MOJITHYHOMY IUCKypci. Bona
MOYMHAETHCS 3 MPUIYILICHHS, [0 CydacHa IU(poBa MOJITHKA IIUX YTBOPCHb HEPO3PUBHO TOB’s3aHa 3 17€€t0
U(POBOTO CYyBEPECHITETY.

VY  nocniJKeHHI NpoaHali30BaHO YWHHHUKH, $KI MPU3BEIM 10 TOro, IO HAaliOHAIbHI JepKaBu
ta €Bponeciicbkuii Coro3 BCTYNWIM B HOBY (a3y CydyacHOro KOHCTHUTYIIOHANI3My — IU(GPOBOro
KOHCTHTyIiOHaTI3My. CydacHHI €BPOTCHChKHI KOHCTUTYIIIOHAII3M HAKOMMYUB JOCBIJ Y PI3HUX COLIAJIBHUX
c(epax, nmpo 1o CBiAYaTh TaKi SIBUILA, SIK EKOHOMIYHUI KOHCTUTYLIOHATI3M. Y HHU(PPOBY €M0Xy BiH CTABUTH i
HaMara€eThCs BIIOBICTH HA MUTAHHS MPO Te, K UU(POBHUI KOHCTUTYIIOHATI3M MOXE MOJI0JIATH OOMEKECHHS
TPaAMLIHHOTO KOHCTUTYLIHHOrO MHCIEHHS, 30KpeMa HOro 30CepelKeHICTh Ha AepKaBHO-NMPABOBUX 1
HOJITHYHUX SBUIIAX. Y CTATTI AOCIHIIKYETHCS, SKOIO MipOIO y3arajibHEHHsI CYTO JIePKaBHUX KOHCTUTYLIHHUX
NPHUHLHUIIB MOXeE TIPOCYHYTHCS B IU(PPOBY €MOXY.

[ligkpecnroeThes, 0 HUPPOBHI KOHCTUTYI[IOHATII3M € 3PYYHOI0 KOHIICIIIE0 IJIs MMOSICHCHHS ()CHOMEHY
KOHCTUTYLIHHOT CTIMKOCTI A0 BHUKIHUKIB, CTBOPCHHX LHM(DPOBUMH TEXHOJIOTISIMH. 3a3HAYAETHCS, LIO B
3apyOixHiil, a 0COOIMBO B YKpaTHCHKIN, IOPUAMUYHIN Haylli e He c(HOPMYBaIOCs YITKOrO Ta yHi(iKOBAHOTO
0GaueHHs bOTO MOHATTS.

L5 cTarTst MICTUTB OIS JIITEPATYPH PO LU(POBHI KOHCTUTYI[IOHAII3M 1 TPOMOHYE aHAI3 TEOPETUUHHUX
3acal, 110 OTOUYIOTh LI KOHIeNIito. BoHa cTBepmxkye, 1m0 unudpoBuii KOHCTUTYLIOHANI3M — 1€ 17e0oris,
sKa aJanTye IIHHOCTI Cy4acHOro KOHCTHUTYIIOHAJI3My 10 BUMOr Iudposoi emoxu. Hapasi mudposuit
KOHCTUTYLIOHAJII3M HE Ja€ HOPMATHBHUX BIJINOBiJeH Ha BUKIUKKM LHU(DPOBHX TEXHOJOTiH, a ckopimre
npeacTaBisie Habip MPUHLMIIB 1 HIHHOCTEH, SKi 1X IHPOPMYIOTh 1 CHIPSIMOBYIOTb.

VY crarTi CTBEpIKYETHCS, IO YNpaBiiHHA |HTEPHETOM pO3BHMBAETHCS B HAmpsMKYy (parmeHTarii,
noJjsipu3anii Ta riopuausanii, sSKi CHPHUSIOTH PO3BUTKY apXiTEKTYpd CBOOOAM 1 Biaad B LHPPOBOMY
cepenoBuili. JloCHipKeHHS] COPSIMOBaHE Ha BUSBICHHS KOHCTHUTYLIHHO 3HAYyIIMX 3arpo3, IMOB’S3aHHUX 3
nudpoBizali€ro, i 103BOJIsI€ PO3POOUTH KOHCTUTYIIHHI KOHTPCTpATETii.

Karouogi ciioBa: nudpoBuii cyBepeHiTET, TEXHOJOTIYHUI CyBEPEHITET, TEXHOJIOTI, Oe3meka.
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Summary

This article examines the legislation of foreign countries regarding mechanisms of direct democracy, particularly
the institution of popular veto. A historical analysis of the development of this instrument in European law has been
conducted.

The methodological basis of the publication consists of scientific methods based on the requirements of objective
and comprehensive analysis of socio-political and legal phenomena, which include direct democracy in foreign
countries. The research methodology is founded on general theoretical principles and approaches to determining
the initial parameters of the formation and development of popular veto as a form of direct democracy. To achieve
scientific objectivity in the results, the author used a full range of general scientific and special research methods
widely applied in the modern science of constitutional law.

It has been established that although modern forms of direct democracy emerged relatively recently, the concept
of popular veto has roots in ancient civilizations as a means of limiting the abuse of power. Initially, the right of veto
was exercised not directly by citizens, but by authorized persons on behalf of the people, who could reject laws that
contradicted fundamental norms.

It is argued that although popular veto was first enshrined in French constitutional law, Switzerland is considered
its birthplace, where this institution received genuine development and was first implemented in practice in 1831. The
evolution of popular veto is closely linked to the development of Swiss statehood; however, the immediate impetus
for its implementation was granting citizens direct voting rights and the right to participate in referendums. Initially,
popular veto was applied at the level of individual cantons, and in 1874 it was enshrined in the Swiss Constitution
at the national level. According to the constitutional procedure, a specified number of voters can officially express
disagreement with an adopted law within a set period, after which it must be submitted to a nationwide referendum
for approval or repeal.

Key words: mechanisms of direct democracy, referendum, popular veto, Swiss Confederation, constitution,
constitutionalism.
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1. Introduction

The term “people’s power” has become one of the
key concepts during recent election campaigns. The
introduction of popular veto as a mechanism of people’s
power was one of the first points in the election programs
of some political parties. At the same time, as the analysis
of several scientific sources shows, in the modern
world, popular veto is not very common among world
democracies. In a relatively small number of countries,
rejective referendums are possible, and in most cases,
only heads of state have the ability to veto legislative
acts. Even fewer are the number of European countries
whose Constitutions directly state the principles of
conducting abrogative referendums - these are Austria,
Denmark, Italy, Latvia, and finally, Switzerland.
Moreover, it is known from scientific literature that the
institution of popular veto has a long history (although
some researchers point out that the very emergence of
new forms of direct democracy began only in recent
centuries, which is associated with the development of
democracy, the complication of socio-political relations
and, as a result, the expansion of political rights and
freedoms of citizens) (Mykhailov, 2017, p. 129-130).

At the same time, today in Switzerland, there is
a successful practice where people are the subject of
legislative initiative. Europe is also taking its first steps.
Draft laws have already been developed that should
expand the forms of direct democracy: mechanisms
of national and local referendums, popular veto, and
recall of deputies have been established. Therefore,
it is extremely important, in our opinion, to consider
the historical experience of applying the institution of
popular veto in the Swiss Confederation.

2. Analysis of scientific publications

Issues of forms of direct democracy in general, as
well as popular veto in particular, were considered in
the works of Avramenko S., Byelov D., Dunant L.,
Zharovska 1., Kocherga A., Onishchuk M., Komaro-
va V., Kotlyarevsky S., Prieshkin O., Pogorilko V.,
Staniychuk M., Stora A., Mamychev V., Solomonov
S., Samorodova-Bogatskaya L., Fedorenko V. and a
number of others.

3. The methodological basis of the publication
consisted of scientific methods based on the
requirements of objective and comprehensive analysis
of socio-political and legal phenomena, which include
direct democracy in foreign countries. The research
methodology is based on general theoretical principles
and approaches to determining the initial parameters
of the formation and development of such a form of
direct democracy as popular veto. To achieve scientific
objectivity of the results, the author used the entire
complex of general scientific and special research
methods that are widely used in the modern science of
constitutional law.

4. Presentation of the main material

Switzerland is usually considered the “oldest
democracy in the world”. Since the mid-19th century,
the institution of popular veto began to be actively used
in Swiss cantons, based on the introduction of direct
suffrage and citizens’ right to participate in referendums.
Despite the fact that at that time suffrage was applied
in Switzerland in an extremely limited form, even then
people had the legal opportunity to refuse consent to
a law passed by the legislative body through voting
(Madugz, 2010).

The history of the development of people’s power
in the exercise of public authority in Switzerland,
including such institutions as the popular veto, is
directly related to the development of Swiss statehood.
In this regard, scientific literature offers views that
conditionally divide this development into three stages.

The first stage: “Old Confederation” (“Confederation
de I’Ancien Regime”), which existed from the
foundation of the “Swiss Oath Alliance” through the
signing of a treaty between urban and rural communities
in 1291 (“Riitli Oath”). In the “old confederation”,
there were known institutions that guaranteed residents’
participation in political life, such as popular assemblies
(Landsgemeinde) in mountain cantons, referendums
in the canton of Grisons, or the guild system of self-
government in some urban cantons (Garrone, 1996, p.
252), which had no analogies in the world. However,
given the limitations on the circle of aforementioned
citizens, this system can be classified as more aristocratic
than democratic (Aubert, 2012, p. 7).

In this regard, A. Dunant’s view on the functioning
of the institution of popular assemblies during the
inception of Swiss statehood is interesting, as it
essentially became the precursor to the institution of
popular veto itself. The author notes that “the citizens
of Schwyz have gathered for joint meetings since
ancient times to resolve their local affairs; the political
situation here was different from Uri, as the population
of Schwyz was directly dependent on the powerful
individuals of neighboring lands; its relations with the
empire were inconsistent. Unterwalden was in the same
position, with the difference that it was still divided
between abbeys and castles. As a result, the number
of peasants who owned land was limited. Everywhere
there was fear that the powerful would no longer be
satisfied with their feudal rights and would attempt to
encroach on the privileges of the settlers. The people
guarded the ancient traditions of independence with
jealous care and energetically opposed any outside
interference, any attempt at arbitrary interpretation of
ancient customs” (Dyunan, 1896, p. 15).

Throughout the Middle Ages, Avramenko S. notes,
the legislative power of these assemblies remained
unchanged; their main task was, first of all, to observe
public interests. However, only the rural population
was subordinate to their authority, and the rights of
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the nobility were gradually reduced. Accordingly, only
peasants who owned land plots had the right to vote
in popular assemblies. Land law, meanwhile, limited
the possibility of acquiring land plots by persons who
were not members of the community, so a significant
layer of landless peasants emerged who were not
involved in community management. Thus, as we can
see, the institution of popular assemblies, although
formally an “institution of direct democracy”, had a
pronounced aristocratic character in the Middle Ages,
as a significant part of the population did not have
the right to participate in its work (Avramenko, 2002,
p. 20).

According to Dunant A., the institution of popular
assemblies also existed in Geneva, but until almost the
middle of the 15th century, the power to manage city
affairs was actually carried out by the “Council of 507,
which consisted of representatives of the most noble
families of the city (Dyunan, 1896, p. 55).

Starting from the 16th century, the interests of
the nobility and craftsmen converged, thus forming
a new political elite that had absolute dominion over
public life in the cities. As a result of craft guild
representatives joining the communal councils of
some cities, their influence in the urban community
increased. Consequently, the composition of communal
councils was expanded, and they acquired the status of
representative bodies of “Great Councils”. Accordingly,
the political majority in these bodies no longer belonged
to representatives of old aristocratic families, but to
representatives of the new bourgeoisie (Micotti S.,
Butzer M., 2003, p. 19).

The second stage of the establishment of people’s
power in the Swiss Confederation is associated with the
conquest of its territory by revolutionary France and
the consequences of this conquest. In December 1797,
France captured Basel and its lands. The Basel Great
Council hastily proclaimed freedom and equality in the
spirit of the French Revolution. Peter Ochs, a decisive
supporter of democratic renewal and head of the guild
of crafts, declared: “We want to prevent the storm. Let’s
show the whole world how the aristocracy itself takes
the path of democratization” (Fahmi, 1982, p. 51).

According to A. Kolz, “the French managed
to overthrow the almighty nobility and abolish the
privileges of the ruling families. This opened the way
to a new concept of legal freedom based on individual
freedom and political equality” (Kolz, 1992, p. 506).

The ideas of the French Revolution were quite
thoroughly studied by Swiss philosophers, political
scientists, and lawyers. There was an export of French
democratic ideas to Switzerland. However, the ideas
of “plebiscitary democracy” were not implemented
in France at that time, as this country has quite
strong traditions of representative democracy, which,
in turn, were borrowed and embodied in Swiss
constitutionalism, and subsequently sublimated from

France through Switzerland to all of Europe. The 18th
century and the influence of the French Revolution,
in addition to obvious occupational troubles, brought
certain achievements to Switzerland in the development
of direct democracy institutions. In particular, Swiss
constitutional and legal thought borrowed from French
Enlightenment ideas the concept of natural rights, which
in the context of direct democracy was reflected as the
natural, inalienable right to vote of any citizen, which
cannot be limited for utilitarian purposes (Tecklenburg,
1911, p. 146).

The third stage is associated with the adoption of
the Constitution of the Swiss Confederation in 1848,
which marked the beginning of a new phase in the
establishment of a democratic state (political) regime
in this country, as well as in the implementation of the
principle of people’s power. It should be noted that
on the eve of the establishment of the federal state in
1848, neither universal suffrage nor direct democracy
instruments were yet widespread (Aubert, 2000, p. 130).

Initially, in 1891, there was a reform of the
constitutional initiative institution, which established
the introduction of distinctions between general and
partial revision of the Constitution. Then, in 1921, a
referendum on international treaties was held. In 1949,
areferendum was held on the abolition of urgent federal
decrees. These two reforms ultimately stemmed from
the adoption of popular legislative initiatives. The
conditions for the referendum on international treaties
were clarified in 1977. In the same year, the people and
cantons approved an increase in the number of signatures
required for a referendum and for a popular legislative
initiative to 50,000 and 100,000 respectively. In 1987,
a requirement for double approval - by the people and
cantons - was introduced in case of an initiative and
a “counter-project” being put to a referendum. Thus,
as Kocherga A. notes, in the development of direct
democracy, a period of rapid development until 1949
was followed by a period of gradual development
of legislation and bringing it in line with the general
principles of constitutional law (Kocherga, 2008, p. 21).

The principle of people’s power and direct expression
of the people’s will in the Swiss Confederation subjects
the adoption of the most important (Constitution) and
important (Law) decisions of the parliament to control
by voters through a referendum and gives the electorate,
in addition, the right to put their own proposals to a vote
through popular initiative. People’s rights developed
at the cantonal level even before the formation of
the Swiss Confederation, and it was there that they
gradually formed by the 19th century.

In contrast to plebiscites used in parliamentary
democracy in addition to parliamentary rule to
legitimize current government policy, direct expression
of the people’s will in the Swiss Confederation emerged
as a form of opposition of “direct people’s rule” to the
representative system, as a way to limit parliamentary
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power and control the most important state decisions.
It was from this that a form of government grew in
which 3 main institutions cooperate - the government,
parliament, and the electorate (people): the people —
through the highest democratic method of lawmaking
— genuine expression of will — make the most important
final decisions, parliament — important ones, and the
government — less significant decisions. This idea of
dividing the competence of state institutions according
to the criterion of material importance is at least on
the same level as the principle of distributing legal
norms between sources of law — constitution, law, and
regulation (Muller, 1979, p. 21).

Since the adoption of the Constitution in 1848,
referendums have been held at the national level in this
country about 3-4 times a year, and at the moment their
total number exceeds over half a thousand (Premat,
2010, p. 137).

Despite the fact that the principle of people’s
power in its modern format was not initially inscribed
in the foundations of the Swiss federal state, it has
undoubtedly long become its iconic characteristic. It
can be said that it has become a self-sufficient factor
for the Swiss citizen and a constituent element of Swiss
statehood itself (Ehrenzeller, 1999, p. 65-91).

The iconic, or, if you will, ideological (central)
place that the principle of people’s power and direct
expression of the people’s will occupy among the
foundations of the Constitution does not mean that its
application would minimize voter activity. The number
of popular legislative initiatives put forward over
thirty years continues to increase. As for the optional
referendum, after a rather calm period that followed the
integration of all major parties into the Federal Council
in 1958, it began to be used quite actively again from
1970 (Auer, Malinverni, Hottelier, 2008, p. 768).

Swiss constitutionalists note that direct expression
of the people’s will is the citizen’s opportunity to
express themselves through voting on a specific issue,
in a way other than electing deputies or officials, and
this opportunity cannot depend on the “goodwill”
of representative bodies (Trechsel, 2000, p. 579). A
referendum is mandatory if the vote takes place without
a request from a group of citizens; it is optional if one
vote is cast only in response to a request from a certain
number of voters. The Federal Constitution enshrines
both the institution of initiative and referendum,
although it does not enshrine them symmetrically.
These institutions of direct democracy are usually
united by the concept of “people’s rights” (Message on
the New Federal Constitution, 1996, p. 444).

Investigating the problems of direct expression of the
people’s will as the basis of the constitutional order in the
Swiss Confederation, A. Kocherga notes that the nature of
the right to a referendum changes depending on the subject
matter (it can be the Constitution, law, international
treaty). Its nature differs mainly in that the right to a

referendum is absolute when the referendum affirms texts
that cannot come into force without the will of the people;
it is relative when the referendum is held at the request of
a certain number of citizens. In the first case, we speak of
a mandatory referendum, in the second - of an optional
referendum. The use of the right to a referendum always
leads to a nationwide vote. A mandatory referendum exists
in two different forms: either ordinary, which suspends the
action of acts that are the subject of the referendum, or
abrogative - for laws that do not directly follow from the
content of the Constitution, and urgent laws (Kocherga,
2008, p. 21-22).

In the 19th century, Switzerland once again
proved to the world the uniqueness of its national
experience of local democracy: in 1831 in the canton
of St. Gallen, the people’s veto (veto) was introduced,
in 1845 in the canton of Vaud, people’s legislative
initiatives began to be used, and from the end of the
19th century in the cantons of Schafthausen, Lucerne,
Solothurn, Aargau and Thurgau, the use of popular
recall (abberufungsrecht) of representative bodies
of these cantons is allowed. Along with mandatory
referendums, optional referendums have become
widespread (Onishchuk, 2010, p. 98).

S. Kotlyarevsky, considering the concept of the
referendum institution from the point of view of its
historical roots in a political-morphological review,
emphasized the transition from the cantonal form
of referendum to the federal one: “The very word
‘referendum’ was familiar to the Swiss from their
political past: this was the name for decisions that
in some cantons — Graubiinden, Valais - were made
at meetings of representatives and then passed ad
referendum to parts of the cantons, which were the
main political units; the final acceptance or rejection
of the decision depended on them. The same order
was observed in the union, which was only a congress
of independent cantons; the analogy with the new
referendum here was that in both cases the representation
did not have final, decisive power” (Kotlyarevskij,
1907 p. 34-35). At the same time, he highlighted the
following important moment in the evolution of world
gatherings, which indicates an expansion of people’s
legislative rights: “On the contrary, there is a tendency
towards more categorical, so to speak, immediacy - the
people’s veto”. That is, after the optional referendum,
then appears the mandatory referendum and people’s
initiative. Therefore, the center of influence shifts from
representatives to voters” (Kotlyarevskij, 1907, p. 251).

It should also be noted that support for the institution
of the people’s veto was not unanimous throughout
Switzerland. Communities located predominantly in
the German part of Switzerland still prefer the People’s
Assembly (Assemblée Populaire) to parliament. This
fact is historically explained. A. Story explains this by
the fact that in the French part, the consciousness of self-
governing community was less ingrained compared to the
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German part, where each generation was brought up in
this elementary “school of freedom” (Stori, 1914, p. 54).

As a result of France’s occupation of all of
Switzerland and by decision of the French Directory, the
country was transformed into a unitary Swiss republic.
On April 12, 1798, representatives of the Union of 13
Swiss cantons adopted a Constitution created in the
likeness of the French Basic Law of 1795. It limited a
number of rights, including citizens’ rights to popular
legislation (Mamichev, 2000, p. 39).

The Constitution of 1801, approved by Bonaparte,
showed a tendency towards centralization. The central
government bodies were the Sejm and the Senate, and
the cantons were given limited self-government. On
October 24, 1801, after another round of negotiations
between representatives of unitarists and federalists, the
Swiss Sejm developed and adopted a new constitution.
The draft of the new constitution, developed by the
federalists, was approved and came into force on
February 27, 1802. However, the legislator rejected
direct public participation in governance, establishing
instead the principle of representation, which directly
contradicted the historical traditions of Swiss cantons
(Solomonova, 2007, p. 45).

It should be noted that “the unitary state structure
did not take root among the Swiss accustomed to self-
government, and by the end of February-early March
1803, the French authorities were forced to return
Switzerland to a decentralized system of governance
(Oechsli, 1903, p. 444-445). In the same year, with
Napoleon’s participation, a new Constitution was
developed, which went down in history under the
name of the Act of Mediation. “It again established
the confederation - a union of 19 separate cantons.
All cantons retained their status as independent
republics, constitutionally formalized their structure
and democratic political regime. In internal affairs,
the cantons retained traditional self-government”
(Solomonova, 2007, p. 48-49)..

According to J. Bluntschli, from 1815 to 1848, the
history of Switzerland is divided into two periods, with
the boundary between them connected to 1830. The
first 15 years are usually called the period of restoration,
and the years following up to 1848 — the period of
regeneration. If the first period was characterized by a
decline in political forces and relative calm, the second
was characterized by the emergence and development of
new views and ideas caused by a series of disturbances
and revolutions [26, p. 495-496].

V. Mamychev highlights 1829 as the beginning
of the period of revival of people’s rights in large
cantons. In 1831, the canton of St. Gallen introduced
the people’s veto. Following St. Gallen, Basel-Land,
Valais, and Lucerne introduced the people’s veto. In
1845, the canton of Vaud, in addition to the people’s
veto, also introduced an optional referendum and
popular initiative (Mamichev, 2000, p. 39).

Direct democracy institutions were further
developed in 1891 with the introduction of a popular
initiative for partial revision of the Constitution.
The peculiarity of this innovation was the novelty of
the form in which the initiative itself was essentially
formulated (Favez, 1996, p. 323). The latter, according
to L. Samorodova-Bogatskaya, could now be expressed
in the form of either a thesis containing only a general
requirement to change the Constitution in principle
by voting “for” or “against” its revision, or a specific
draft act amending the Constitution (Samorodova-
Bogackaya, 2014, p.145).

However, it should also be noted that the statistics of
the results of people’s vetoes in Switzerland show that
“From 1848, when the Swiss Constitution legalized the
institution of referendum and popular initiative at the
federation, canton and commune levels, to 1971, in 157
cases of referendums, 63% were initiated by Parliament
and 13% by voters”. The general characteristic of Swiss
referendums comes down to stating the conservatism
of this institution during this period. “The referendum
is conservative in nature. Most Swiss referendums end
with support for the status quo and rejection of proposed
reforms” (Mamichev, 2000, p. 39). It should be noted
that in a referendum in 1972, Swiss citizens rejected
a bill on the sale of weapons abroad (Pohorilko, 2006,
p. 349).

Other examples of the use of the people’s veto in
Switzerland include the 2013 referendum on abolishing
compulsory military service, which became one
of the most controversial in Swiss society. During
this referendum, the Swiss population voted against
abolishing universal conscription for military service.
That is, 73% voted “for” its preservation. Recall that
supporters of mandatory military conscription believe
that all young people should serve in the army, while
opponents complain about the high cost of maintaining
it. It should be noted that the issue of mandatory military
service has been raised in referendums in Switzerland
more than once. Supporters of mandatory military
conscription believe that all young people should serve
in the army, while opponents complain about the high
cost of maintaining it (Shveitsartsi vystupyly proty
skasuvannia viiskovoho pryzovu).

5. Conclusions

Despite the fact that the emergence of new forms
of direct democracy began only in recent centuries,
the formation of the institution of the people’s veto
originates from ancient civilizations as a means of
limiting the arbitrariness of government representatives.
Initially, the people’s veto was not applied directly by
the people themselves, but by a special person or group
of persons authorized in the interests of the people,
who opposed laws that, in their opinion, violated the
prescriptions of founding laws, which at that time had
the prototype of a modern constitution.
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Despite the fact that the people’s veto was first
enshrined in French constitutional provisions,
Switzerland is considered the birthplace of this
institution, as it was in this country that the people’s
veto received genuine development and was first
implemented in practice in 1831. The development of
the people’s veto is directly related to the development of
Swiss statehood. However, the immediate prerequisite
for the practical implementation of this institution in
Switzerland was the granting of direct suffrage and
citizens’ right to participate in referendums. However,
it should be noted that initially, the people’s veto was
implemented at the regional (municipal) level in several
cantons, and much later in 1874 at the national level
after the implementation of this institution in the Swiss
Constitution. According to the constitutional procedure,
within a certain period, a specified number of voters
have the right to officially declare their disagreement
with an adopted law, after which it is mandatorily put to
a referendum, where, depending on the results, such a
law is either repealed or remains in force.
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HapOJIHOTO BETO. 3/1IHICHEHO 1CTOPHYHNIT aHaIIi3 PO3BUTKY IIbOTO IHCTPYMEHTY B €BPOIICHCHKOMY ITPaBi.

MeTononoriyHy OCHOBY ITyONiKamii CKJIAIM HAYKOBI METONH, MO 0a3yroThCs HAa BHUMOTax 00 €KTUBHOIO 1
BCEOIYHOTO aHaI3y CYCHUIBHUX SIBHILL IO THKO-TIPABOBOTO XapaKTepy, 10 SKUX HAICKHUTH Oe3M10CepeHs AEMOKpPaTis
B 3apyODKHUX KpaiHaX. B 0CHOBY MeTONMOIOTi JOCITiHKEHHS TIOKJIAJICH] 3arallbHOTCOPSTUYHI MTPUHIIUIH ¥ ITAXOIN 3
BU3HAYEHHS BUXIJHUX TapaMeTpiB CTAHOBJICHHS ¥ PO3BUTKY Takol (popMH Oe3rocepeHbol IeMOKparii, K HapoJHe
BeTo. Jl1st TOCATHEHHST HAyKOBOI 00’ €KTUBHOCTI PE3yJIbTaTiB aBTOP BUKOPHCTAB YBECh KOMIUIEKC 3araJlbHOHAYKOBHUX 1
CrieniajIbHUX METO/IIB JOCIIKEHHSL, SIKI 3HaXO/ATh IIMPOKE 3aCTOCYBaHHS B Cy4YacHiH HayIll KOHCTHTYLIHHOTIO IpaBa.

BcranoBneno, mo xo4a cydacHi (opMH HpsSMOi JIeMOKpaTii 3’SIBWIMCS BIZHOCHO HENABHO, KOHIICIIIIS
HApPOIHOTO BETO CSATa€ KOPIHHSAM JaBHIX IMBLII3aMil K CIOCIO OOMEKEHHS BIAIHOTO cBaBULIsA. CIIOYATKY IIPaBO
BETO 3/1CHIOBAJIOCS HE OE3M0CEepPEeHO IPOMA/ITHAMM, a YIIOBHOBR)KEHUMHU 0CO0AaMHM Bijl IMEHI Hapo.y, sIKi MOIJIN
BIAXMJIATH 3aKOHH, 10 CYNIEPEYMIIT OCHOBOIIOJIO)KHIM HOPMaM.

ApryMeHTOBaHO, 1110 X04a HapOJHE BETO BIepile OyiIo 3aKpilyieHo y (paHIly3bKOMY KOHCTHTYLIHHOMY TpaBi,
Horo OaTbKIBIIMHOIO BBakaeThesl llIBeiimapis, e e IHCTUTYT OTpHMaB CIIPaBXHili pO3BUTOK 1 Briepiie OyB
peanizoBanuii Ha npakTuii B 1831 poui. EBomionis HapogHOTo BETO TICHO MOB’s3aHa 3 PO3BUTKOM IIBEHIIAPCHKOT
JIEP’KaBHOCTI, OfiHaK Oe3rocepe/iHiM IMOIMITOBXOM JI0 HOro BIPOBA/PKEHHSI CTall0 HaJaHHS I'POMajsHaM HPsIMOTO
BHOOpYOro mpaBa Ta IpaBa Ha ydacTh y pedepenaymax. Criouarky HapolHE BETO 3aCTOCOBYBAJIOCS Ha PIBHI
OKpEeMHX KaHTOHIB, a B 1874 poui Oyno 3akpiruieno B Koncturyuii IlIBelinapii Ha 3arajabpHOEpKaBHOMY piBHI.
3riHO 3 KOHCTUTYLIHHOIO MPOLEypOr0, BU3HAYCHA KUIbKICTh BUOOPIIB Y BCTAHOBJICHUN TEpMiH MOXKe O(iliiiHO
BHUCJIOBUTH HE3TO/Ly 3 NPUHHITUM 3aKOHOM, TTICJISl YOTO BiH 00OB’SI3KOBO BUHOCHUTHLCS Ha BCEHAPOIHUM pedepeHyM
JUISL CXBAJIGHHSI 200 CKacyBaHH:L.

KurouoBi ciioBa: MexaHi3Mu npsiMoi JeMokparii, peepenaym, HaponHe Beto, [Beiinapeska Kondeneparis,
KOHCTHUTYIIisl, KOHCTHTYL[IOHAJII3M.
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Kypnai pozpaxoBaHHii Ha HAYKOBIIB, IPAKTUKYIOUHUX FOPUCTIB, a/IBOKATIB, CY/IIB,
HOTapiyciB, IPOKYPOPIB Ta IHIIUX MPABHUKIB, a TAKOXK YCiX, XTO L{IKABUTHCSI HAyKOBU-
MU JOCTIPKEHHSIMU 3 aKTyaJIbHUX MPOOJIeM KOHCTUTYI1OHANI3MY, KOHCTUTYLIHHOTO
Oy/liBHMLITBA, PO3BUTKY KOHCTUTYLIIIHOTO ITpaBa Ta rnpouecy B YKpaiHi Ta 3apyOiKHUX
KpaiHax.




