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Summary

The article is devoted to the study of the constitutional system of protection of human and civil rights and
freedoms in Ukraine with a special emphasis on the role of the bar in this system. The author analyzes the current
state of human rights mechanisms and reveals a significant gap between constitutional declarations on the rule of
law and their practical implementation.

The study substantiates the need for a conceptual rethinking of the structure of state obligations in the field of
humanrights. Itis proposed to move away from the traditional understanding of the triune obligation of “recognition-
observance-protection” and consider protection as an independent state obligation. Such differentiation is due
to the specifics of the subjects of implementation, the peculiarities of functioning and various mechanisms for
ensuring each of these obligations.

Special attention is paid to the role of the bar as an independent institution of civil society. It is proved that
the activities of a lawyer do not have a dual nature, but are unique in their essence: by protecting the rights of an
individual, a lawyer simultaneously contributes to the strengthening of legality in society. A direct connection has
been established between the effectiveness of advocacy and the general level of democratic development of the
state.

The author critically assesses the current state of the rule of law in Ukraine, stating that the proclamation of
the rule of law in the Constitution does not correspond to the real state of affairs. The main problems that hinder
the effective functioning of human rights protection mechanisms have been identified: citizens’ distrust of state
institutions, violation of rights by government structures, weakness of civil society institutions.
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Gabani Ivan, Stepan Kalyniuk

The study is based on a comprehensive analysis of domestic and foreign scientific literature, international
documents in the field of human rights, constitutional provisions and law enforcement practice. The results of the
study can be used to improve national legislation in the field of human rights protection and the development of

civil society institutions.

Key words: constitutional system of protection, human rights, advocacy, state duties, rule of law.

1. Introduction

In the current conditions of the development of
Ukrainian statehood, the problem of the effective
functioning of the constitutional system for the
protection of human and citizen rights and freedoms
is of particular relevance. Despite the constitutional
proclamation of Ukraine as a state governed by
the rule of law and the consolidation of the state’s
obligation to recognize, observe and protect human
rights, an analysis of law enforcement practice shows
significant gaps between the declared principles and
their real implementation. This problem is directly
related to the important scientific tasks of developing
effective human rights protection mechanisms and
the practical needs of ensuring the rule of law in
Ukrainian society.

The relevance of the study is due to the need to
rethink traditional approaches to understanding state
responsibilities in the field of human rights and to find
new conceptual solutions to overcome the gap between
constitutional declarations and public practice. Of
particular importance is the study of the role of the legal
profession as an independent institution of civil society
in the system of human rights protection.

The novelty of the study lies in the justification of
the need to consider the protection of human rights as an
independent state duty, separate from recognition and
observance, as well as in the comprehensive analysis
of institutional mechanisms for the implementation of
this duty with a special emphasis on the role of the legal
profession.

The purpose of the study is to develop theoretical and
legal principles for the functioning of the constitutional
system for the protection of human and civil rights
and freedoms and to determine the place of the legal
profession in this system.

The objectives of the study:

to analyze modern approaches to understanding
state duties regarding human rights;

to substantiate the concept of protection as an
independent state duty;

to investigate the role and functions of the legal
profession in the system of protection of constitutional
rights;

to identify problems of the practical implementation
of human rights protection mechanisms in Ukrainian
realities.

The research methodology is based on the
comprehensive application of general scientific and
special legal methods, including system-structural

analysis, comparative law method, formal-dogmatic
approach and methods of legal hermeneutics.

Analysis of recent scientific research shows that
the issues of human rights and mechanisms for their
protection are actively studied in both domestic and
foreign scientific literature.

In the context of the theoretical foundations of
human rights, fundamental research was carried out by
P. Rabinovich (Rabinovych, P.M., 1992), who developed
a general theory of human rights and their legal support,
V. Bukach (Bukach, V., 2001), who studied the content
of constitutional rights and freedoms of citizens,
and V. Tymoshenko (Tymoshenko, V.I., 2006), who
analyzed the problems of the relationship between
legal and factual equality. A significant contribution to
the development of the classification and guarantees
of the implementation of human rights was made by
M. Antonovich (Antonovych, M., 2000), I. Borodin
(Borodin, I., 2001), V. Pohorilko, V. Golovchenko,
M. Siry (Pohorilko, V.E., Holovchenko, V.V. & Sirshi,
M.L, 1997).

The issues of institutional aspects of human rights
protection were studied by D. Byelov and O. Turyanitsa
(Byelov, D.M. & Turyanytsya, O.0., 2015), who
analyzed the reform of the institutional system in Ukraine,
S. Rossokha (Rossokha, S.V., 2015), who studied the
role of law enforcement agencies in the mechanism of
human rights protection. Of particular importance are
the studies of D. Belov and K.-S. Gefner (Byelov, D.M.
& Hefner, K.-S.L.) on the institution of the bar as a key
element in the development of a state governed by the
rule of law, as well as the works of M. Gromovchuk and
D. Byelov (Hromovchuk, M.V. & Byelov, D.M., 2022)
on humanism as a philosophical and legal category.
In the international scientific literature, the works of
C.Gearty (Gearty, C.,2020), whoproposedanew approach
to human rights law, D. Shelton (Shelton, D., 2021), who
studied regional systems of human rights protection
and their institutional mechanisms, are of considerable
interest. O. De Schutter (De Schutter, O., 2019) analyzed
the implementation of human rights through international
cooperation, while S. Friedman (Friedman, S., 2021)
studied the prospects and limitations of national human
rights institutions. A comprehensive analysis of the
effectiveness of regional systems for the protection
of human rights in the 21st century was carried out by
C. Heyns and D. Padilla (Heyns, C. & Padilla, D., 2022).

The problems of implementing the principles of the
rule of law in Ukraine and ways to solve them were
studied by S. Agafonov (Ahafonov, S., 2006), which is
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Section 1. Current issues of constitutional and legal status of human and citizen

especially relevant in the context of analyzing the gap
between constitutional declarations and the practical
implementation of human rights.

2. Theoretical principles of the constitutional
status of man and mechanisms for the protection of
rights and freedoms

In a democratic legal state, a person is the highest
social value and acts as a central figure in all spheres of
public life - economic, political, social and spiritual and
cultural. Each person is characterized by individuality,
originality and uniqueness of his qualities. The degree
of his involvement in the functioning of the legal state
is determined by the available material and spiritual
resources for the implementation of subjective rights
and conscious fulfillment of legal obligations. The legal
status of a person is formed through the consolidation in
the legislation of his rights, freedoms and obligations,
which create legal opportunities that acquire real
meaning through their practical implementation in life.

The opportunities for rights and freedoms are
transformed into reality not only through their use by
citizens, but also, as noted by D. Byelov - due to the
provision by the state of all necessary material, social,
spiritual means, protection and defense of these rights
and freedoms by the relevant bodies (Byelov, D.M. &
Turyanytsya, O.0., 2015, p. 104).

The stability of the concept of protecting the rights
and freedoms of man and citizen is ensured by relying
on a system of principles that have been tested by
scientific thought and social practice. The strength and
progressive nature of this concept is formed through the
integration of legal, moral, traditional and other socio-
regulatory norms. The use of such a comprehensive
approach allows us to prevent the dominance of
negative legal phenomena in the legal system and to
resist the spread of legal nihilism and indifference to
law (Gearty, C., 2020, p. 294).

It is worth emphasizing that the constitutional
consolidation of the state’s duty to protect the rights
and freedoms of man and citizen serves as an indicator
of the democratic nature of state formation. This duty
acquires functional expression through the work of
government institutions of all branches of government.
State protection of constitutional rights and freedoms
of man and citizen from unlawful encroachments and
direct violations is a separate stage of the process of
their implementation, which arises as a result of the
occurrence of certain legal facts. Scientists consider
such protection as a specific form of state activity,
this activity can achieve significant development and
expected effectiveness in resolving human rights claims
of citizens only if it is independently systemically and
functionally designed (Shelton, D., 2021, p. 124).

Political and economic transformations in our
country have led to a reassessment of former social
ideas and attitudes. The steps taken to significantly

reduce the social burdens of society and the state are
perceived by the population far from unambiguously
and entail negative consequences. This situation
indicates that social problems have deep institutional
roots and separate recipes for neutralizing conflicts in
society cannot be dispensed with here (De Schutter,
0., 2019, p. 588). At the same time, human rights are
designed to contribute to the solution of one of the most
important tasks - ensuring the sustainable development
of the modern world (Friedman, S., 2021, p. 848), and
the real scope of individual rights and freedoms is
always some kind of compromise that can be achieved
in a given society (Heyns, C. & Padilla, D., 2022, p.
240).

In the legal doctrine, there are contradictory
approaches to the implementation of established
standards in the field of human rights. Some scholars
hold the position that the reality of their implementation
depends mainly on the degree of socio-economic
development of the state (this is confirmed by the
works of V. Bukach (Bukach, V., 2001, p. 28),
P. Rabinovich (Rabinovych, P.M., 1992, p. 84) and other
researchers). Others express the opinion that human
rights and freedoms enshrined in generally recognized
principles and norms should be guaranteed to everyone,
guaranteed by the constitution of the country and its
national legislation (in particular, V. Tymoshenko
(Tymoshenko, V.I., 2006, p. 2) and others). Of course,
emphasizing the importance of constitutional rights
of the individual implies not only their proclamation,
but also the ability of the state to actually ensure and
guarantee them. This is a key point that determines the
real weight of fundamental rights and indicates the level
of development of a social and legal state. To ensure the
constitutional rights of an individual, the state creates
appropriate bodies, organizations and institutions: a law
enforcement system, judicial institutions, etc.

In the course of the development of the concepts of
the legal status of an individual, which were recorded
in the US Declaration of Independence and the French
Declaration of the Rights of Man and of the Citizen
(18th century), the institution of rights and freedoms has
become a fundamental component of constitutional law
and the core of the constitutional system. Nowadays,
the question is often asked: why deal with human rights
when democracy has already won? (Rossokha, S.V.
2015, p. 45), identifying democracy with majority rule.
However, as history shows, majority rule can be very
cruel towards individuals or various minorities (it was
the majority that sentenced Socrates to death, and it
can hardly be said that this is a good testimony to the
political system of Athens).

Researching diverse aspects of human rights and
freedoms is not an easy task. Protagoras’ maxim «man
is the measure of all things» in a step-by-step history.
The concept of human rights has acquired a modern
meaning in the course of its development - the «human
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dimension», as the participants of the CSCE (OSCE)
called a set of issues in the sphere of relations related
to human rights (Dokument Kopenhahens'koyi narady
Konferentsiyi shchodo lyuds'koho vymiru NBSE
(OBSE), 1990).

Thus, the recognition of a person as the «measure
of all things» involves the identification of system-
forming elements that ensure the effectiveness of the
mechanism for protecting this status. A comprehensive
solution to the outlined problem, in our opinion,
requires consideration of the constitutional system for
protecting the rights and freedoms of a person and a
citizen as an independent phenomenon. It should be
noted that in constitutional and legal science the theory
of human rights and freedoms has been developed
quite thoroughly and systematically (Bukach, V.,
2001; Rabinovych, P.M., 1992; Antonovych, M., 2000;
Borodin, 1., 2001; Pohorilko, V.F., Holovchenko, V.V.
& Sirshi, M.I., 1997). The conclusions obtained by
scientists in this field, the systematization of scientific
knowledge about the nature and essence of human
rights, about the principles of forming a legal status,
the classification of human rights — all this stimulates
the improvement of human rights mechanisms for
the implementation of such rights, the search for
appropriate and accessible procedures. By applying
these procedures, a person can truly feel like they are,
according to the constitutional definition, «the highest
social value».

3. The structure of state obligations to protect
human rights and the role of the legal profession

According to Part 2 of Article 3 of the Constitution
of Ukraine, «human rights and freedoms and their
guarantees determine the content and direction of
the state’s activities. The state is responsible to man
for its activities. The affirmation and provision of
human rights and freedoms is the main duty of the
state» (Konstytutsiya Ukrayiny, 1996). At the same
time, the constitutional use of the word «duty» in
the singular with the actual extension of this concept
to recognition, observance and protection directs to
their comprehensive perception and research. This
approach prevailed in the study of the issues reflecting
the relationship between the state and the individual
regarding the implementation of the latter’s rights and
freedoms (Hromovchuk, M.V. & Byelov, D.M., 2022,
p. 302).

An analysis of domestic law enforcement practice
allows us to state that the long experience of studying
and practical use of Article 3 of the Constitution of
Ukraine in the traditional sense has shown the absence of
significant positive developments in the field of human
and citizen rights and freedoms. They continue to be
violated by the authorities, which generates citizens’
distrust of the state and rejection of the initiatives of
its bodies, including law enforcement agencies. Such a

development of the situation increasingly distances our
state from the standards of the rule of law and weakens
it; prevents citizens from realizing themselves as full-
fledged participants in civil society and protecting their
rights and legitimate interests; creates the danger of a
serious, even dramatic, confrontation between Ukraine
and its citizens. That is why, in our opinion, in order
to prevent this in the future, additional justifications
are urgently needed, based on which it is possible
to strengthen the coherence of the interests of man
(society) and the state, to strengthen constitutional
human rights protection mechanisms that create
insurmountable legal obstacles to the arbitrariness of
power. The most weighty justifications on the studied
issues can be identified through scientific understanding
of the complex of issues, which can be defined as
the constitutional system of protection of human and
citizen rights and freedoms and the role of the institute
of advocacy in this system.

When a lawyer ensures the protection of human
and citizen rights, he does a useful and necessary thing,
which is important for both the person and society,
since thereby he helps to observe the law, eliminate its
violations. Conviction of an innocent person or rejection
of a justified claim harms not only the convicted person
or the party that lost the civil case. The harm is caused
to the entire society, interested in law and order, and not
in erroneous court decisions (Byelov, D.M. & Hefner,
K.-S.L., p. 108).

The protection of human and civil rights has no
grounds for opposing the interests and tasks of the state
and its bodies. The activities of a lawyer are not dual in
nature. It is unique in its essence: defending the rights
and legally protected interests of a person, a lawyer
simultaneously acts in the interests of society and the
state, contributing to the strengthening of legality. The
lawyer, by providing assistance to the defendant in the
exercise of his procedural rights, thereby contributes to
the correct and comprehensive consideration of the case
and the adoption of a lawful, reasoned and fair decision.

Within the framework of the professional duty to
protect the rights and interests of their clients, lawyers
must play a significant role in the fair administration
of justice. Being an active participant in the law
enforcement mechanism, occupying an independent
place in the justice mechanism, the bar performs (must
perform) an important function of public control in
this area. This thesis is also confirmed by international
documents regulating the scope of activity of the bar.
Thus, the Charter of Fundamental Principles of the
Activities of European Lawyers of the CCBE defines
the role of a lawyer as an indispensable participant
in a fair trial, who not only sincerely serves the
interests and protects the rights of his client, but also
performs such functions in society as the prevention
and resolution of conflicts, the resolution of conflicts
«... in the further development of the law, as well as
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the protection of freedom, justice and the rule of law»
(Khartiya osnovopolozhnykh pryntsypiv diyal'nosti
yevropeys'kykh advokativ, 2006).

4. The rule of law as a prerequisite for effective
protection of human rights and freedoms

It is clear that a lawyer promotes legality and justice
when providing any legal assistance. Public legal
principles determine the attitude of the legal profession to
detected offenses, regulate the interaction of lawyers with
clients, and the resolution of a number of other procedural
issues. At the same time, the prerequisite for successful
legal practice is democracy, legality, respect for human
rights, respect for individual freedom, honor and dignity of
the person. The prestige of a lawyer and the effectiveness
of his activities directly depend on the position of a person
in society and the state, on the attitude to the fundamental
principles of democracy and legality.

It must be admitted that the proclamation in the
Constitution of Ukraine of the presence of a rule of
law in our country does not fully correspond to the
real state of affairs. According to S. Agafonov, at the
current stage of development of our society, the term
«rule of law» is widely used. At the same time, some
authors proceed from the desire to emphasize that,
having declared itself sovereign and independent,
Ukraine has simultaneously become a legal state, while
others seek to prove that the formation of such a state
is a task of a more distant future. According to Art. 1 of
the Constitution of our state, Ukraine is a sovereign and
independent, democratic, social, legal state. However,
modern realities do not always convincingly testify to
this (Ahafonov, S., 2006, p. 12).

At the same time, a legal state is a sovereign state
that functions in the conditions of civil society and in
which the protection of the fundamental rights and
freedoms of man and citizen is actually ensured by
legal means. It is based on certain principles, the most
important of which are the rule of law, the separation of
powers, the reality of the rights and freedoms of man
and citizen, legality, and the presence of a high legal
culture among citizens.

Thus, as already noted, the recognition, observance
and protection of the rights and freedoms of man and
citizen are the duty of the state. The constitutional
principles of building a legal and democratic state
have a clearly defined goal - to prevent arbitrariness
and lawlessness in relation to a person and a citizen,
in particular on the part of the state itself. All these
principles stem from the main function of law - to
be the bearer and guarantor of human freedom in
optimal and reasonable forms. It is just law, based on
strict compliance with laws, that is able to maximally
express, consolidate, guarantee and thereby ensure, in
accordance with the high requirements of civilization,
the reality of individual freedom and rights of each
person in public life.

5. Conclusions

The study made it possible to establish that the
modern constitutional system of protecting the rights
and freedoms of a person and a citizen in Ukraine is
characterized by a significant gap between the declared
principles and their practical implementation. The
analysis showed the need for a conceptual rethinking
of the structure of state responsibilities in the field of
human rights, in particular, the isolation of protection
as an independent duty of the state, distinct from
recognition and observance. Such differentiation is due
to the specifics of the subjects of implementation, the
peculiarities of functioning and various mechanisms for
ensuring each of these duties, which is confirmed by
both theoretical analysis and law enforcement practice.

The study revealed the key role of the bar as an
independent institution of civil society in the system of
protection of constitutional human rights. It is proven that the
activities of a lawyer do not have a dual nature, but are unique
in their essence: by protecting the rights of an individual, a
lawyer simultaneously contributes to strengthening the rule
of law and law and order in society. It has been established
that the effectiveness of legal activity directly correlates with
the general level of democratic development of the state,
adherence to the principles of the rule of law and respect
for human dignity, which is confirmed by both domestic
experience and international standards.

The results of the study indicate that building an
effective system for protecting human rights requires
not only constitutional consolidation of the relevant
principles, but also the creation of real institutional
mechanisms for their implementation. It has been
established that the formation of a legal state in Ukraine
remains an incomplete process, which requires further
improvement of human rights protection mechanisms,
raising the level of legal culture of citizens and
strengthening the independence of civil society
institutions. Prospects for further research are related to
the development of specific mechanisms for improving
interaction between state bodies and civil society
institutions in the field of human rights protection.
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CrarTs NPUCBSIYCHA TOCIIHKCHHIO KOHCTUTYIIIHOT CHCTEMH 3aXUCTY MPaB 1 CBOOO JIIOMUHY Ta IPOMAIsTHAHA

B YKpaiHi 3 0COONMBUM aKLIEHTOM Ha pOJIi aJBOKAaTYpH B LIl cucTeMi. ABTOp aHali3ye Cy4acHHH CTaH MpaBo3a-
XHMCHHMX MEXaHi3MiB Ta BUSBIISIE 3HAYHUIH PO3PHUB MK KOHCTUTYLIHHUMHU JICKJIapallisiMy IIpo MPaBOBY AEpKaBy Ta
X MPAaKTHYHOIO peati3alli€ro.

JocnimpkeHHsT OOTPYHTOBYE HEOOXiJHICTh KOHLENTYalbHOTO TIEPEOCMHUCICHHSI CTPYKTYPH JIepKaBHHX
000B’s13KIB y cepi npaB JIIOJUHHU. 3aPOIIOHOBAHO BIINTH Bl TPAAUIIIHHOTO PO3YMIHHS TPHEAMHOTO 00OB’SI3KY
«BU3HAHHS-JIOTPUMAHHI-3aXHUCT» 1 PO3IIISIATH 3aXUCT SIK CAMOCTIHHUIA AepkaBHUil 000B’s130k. Taka audepeni-
aiis o0yMoBJieHa crienn(ikoro cy0’eKTiB peaizalii, 0coOMMBOCTIMHU (DYHKIIOHYBAHHS Ta PI3HUMH MEXaHI3MaMH
3a0€3MeUeHHS KOKHOTO 3 LIUX 000B’A3KIB.

Oco0nuBy yBary MpUIICHO POJIi aIBOKATYPH SIK HE3AJIEKHOTO IHCTUTYTY IPOMAISIHCHKOTO CycCriibcTBa. Jlo-
BEJICHO, 1110 JIsUTHHICTh a/IBOKATa HE Ma€ TOJ(BIITHOTO XapakTepy, a € €IMHOIO0 32 CBOEIO CYTTIO: 3aXUINAIOYH MPaBa
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oKpeMoi 0co0u, aABOKAT OHOYACHO CTIPHSIE 3MIITHEHHIO 3aKOHHOCTI B CYCITUIBCTBI. BcTaHOBIEHO psSIMUii 3B’ 30K
MiX e(PeKTUBHICTIO aJBOKATCHKOI TiSUTBHOCTI Ta 3araJbHUM PIBHEM IEMOKPATUYHOTO PO3BUTKY JCPIKABH.

ABTOpP KPUTUYHO OIIHIOE CY9aCHHUH CTaH MPABOBOI ICPKABHOCTI B YKpaiHi, KOHCTATyIO4H, IO MTPOTOJIOIICHHS
mpaBoBoi fAep>kaBr B KoHCTUTYIIT HE BiAOBIAa€ peaTbHOMY CTaHy pedell. BusBieHO OCHOBHI MpobieMu, 1o me-
PEIIKOIKAIOTh e(heKTUBHOMY (DYHKIIIOHYBAaHHIO TTPABO3aXMCHUX MEXaHI3MiB: HEIOBIpY TPOMAISH 10 ISP KaBHUX
IHCTHUTYTIB, TOPYIIECHHS MPaB 3 00Ky BIaJIHUX CTPYKTYp, CIa0KICTh IHCTUTYTIB IPOMAITHCHKOTO CYCIIBCTBA.

Hocnimkenns 6a3yeTbess HA KOMIDICKCHOMY aHANi31 BITYM3HAHOI Ta 3apyOiXKHOI HAyKOBOI JITEPATypH, MiK-
HapOIHUX JTOKYMEHTIB y cdepi IpaB JTIOIUHH, KOHCTUTYIIHHUX MOJIOKEHBb Ta IPAaBO3aCTOCOBHOI MPaKTHKH. Pe-
3yABTATH AOCHTIHKEHHS MOXKYTh OyTH BHKOPHCTaHI JJIS BAOCKOHAJICHHS HAIlIOHAJFHOTO 3aKOHONABCTBA y cdepi
3aXHCTY MPAB JIOIUHN T4 PO3BUTKY IHCTUTYTIB I'POMASIHCHKOTO CYCITLIBCTBA.

Ku1104oBi ci10Ba: KOHCTUTYIIIITHA cHCTEMa 3aXHCTY, IPaBa JIOAWHH, aIBOKATypa, JepKaBHI 000B’A3KH, TIPaBO-
Ba JiepiKaBa.
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Summary

The purpose of this article is to examine the current state and prospects for the development of the legal
mechanism for the implementation of constitutional rights to land plots using digital technologies.

When examining the legal mechanisms for exercising land rights, in particular the digitization of administrative
procedures in the field of land relations, the article concludes that the digital transformation of land relations
contributes to the depersonalization of the processes of exercising land rights and improves the efficiency of land
assessment.

The issue of legal support for the digitization of natural resources and environmental protection is becoming a
subject of particular scientific interest and research. However, the current situation in Ukraine requires additional
in-depth scientific research into the prospects for legal regulation of the use of digital technologies in the
implementation of constitutional land rights.

Scientific approaches to distinguishing between the concepts of “digital transformation” and “digitalization”
are revealed. It is argued that the starting points for digital transformation are constitutional norms that guarantee
the right to land ownership and its inviolability, the right to use land, the right to access information about the state
of land as an element of the environment and to public information, the right to protect information, and the right
to judicial protection.

The study conducted on the consequences of land contamination in Ukraine as a result of armed aggression by
the Russian Federation highlights the need for a legally defined mechanism for exercising property rights to land
plots that have been contaminated by mines.

In summary, the main areas of digital transformation of land relations should include: improving and further
filling the State Land Cadastre with reliable information; developing the national geospatial data infrastructure and
updating the cartographic base; further simplification and automation of state registration of land plots and property
rights to them, creation of conditions for the effective functioning of the land market; completion of the inventory
of state-owned land and implementation of new software for interaction between the State Land Cadastre systems
and other registries; digitization of services, automation of processes, and ensuring transparency of land relations.

Keywords: digitalization, land relations, land ownership rights, state land cadastre, land monitoring, land
management.
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1. Introduction

Digital transformation is identified as a key factor
in Ukraine’s pursuit of a green, digital, and inclusive
economy in the Plan for Ukraine Facility 2024-
2027, approved by the EU Council on May 14, 2024.
Sustainable development, economic growth, and equal
access to digital opportunities are expected to accelerate
through the integration of digital solutions in various
sectors, in line with EU standards.

The systematic introduction of digital technologies
into various spheres of public life in Ukraine has led to
the designation of digital transformation as a priority of
Ukraine’s national policy, including in the field of land
use and protection. The necessary measures include the
development of updated scientific and methodological
approaches to land use and protection, land monitoring,
and improvement of the regulatory framework, as
outlined in the Concept of the National Target Program
for Land Use and Protection, approved by the Cabinet of
Ministers of Ukraine Order Ne 70-r of January 19, 2022.
These measures must be planned taking into account the
current dynamics of socio-economic and environmental
conditions in the country, in particular the accelerated
development of digital technologies. The digitalization
of land relations in Ukraine directly affects the content
of the mechanism for the implementation of land rights.

The significant potential of digitization of land
relations is emphasized in scientific literature. Through
the development and implementation of modern
information systems such as geographic information
systems, integrated databases, and remote sensing
systems, it is now possible to track land use, identify
violations of land legislation, plan land use, and facilitate
access to information. They contribute to the efficient
administration of land resources at the national level
by improving data for decision-making, significantly
increasing transparency and control over land use.
Digital land registries, which are maintained using
blockchain technologies, ensure reliable and immutable
storage of information on land relations, reducing the
possibility of abuse and corruption. (Naumchuk, 2024,
p.- 121)

An analysis of constitutional provisions allows us
to conclude that although the Constitution of Ukraine
does not explicitly mention the digitization of land
relations, as well as any other relations, its principles
and foundations create a legal basis for the introduction
of electronic tools that ensure transparency, efficiency,
and protection of land rights.

The purpose of this article is to examine the current
state and prospects for the development of a legal
mechanism for the implementation of constitutional
rights to land plots using digital technologies.

The issue of legal support for the digitization of
the use and protection of natural resources is receiving
increasing attention in scientific literature. It has been
developed in the works of O. Vinnik, M. Dolynska,

O. Kalugin, M. Kinakh, P. Kulinich, N. Malysheva,
K. Markevich, S. Romanko, M. Rudenko,
A. Strizhkova, and others. However, the current
situation in Ukraine, with the war and the resulting
restrictions on land and other natural resources, as well
as changes in the legal system, calls for more in-depth
research into the prospects for legal regulation of the
use of digital technologies in the implementation of
constitutional land rights.

2. General principles of legal regulation of digital
transformation of land relations

The state recognizes the important role of digital
transformation for sustainable development, economic
growth, and the protection of subjective rights. This
necessitates an active search for ways to develop its
regulatory framework. The main goal of digitalization
is to achieve the digital transformation of existing
industries and create new ones, as well as to transform
areas of life into new, more efficient, and modern ones,
including the land sector. (Concept for the Development
of the Digital Economy and Society of Ukraine for
2018-2020, 2018)

To study the mechanism for implementing
constitutional land rights, it is appropriate to refer
to the distinction between the concepts of «digital
transformation» and «digitization». These concepts
are often defined through each other. As O. Vinnik
notes, «digitization» should be understood as the use
of digital technologies and digitized data in activities,
which is a process that goes beyond the implementation
of technologies and involves more profound changes
in the entire business model and the evolution of
work, while «digital transformation» involves a much
broader use of digital technologies, the implementation
of appropriate organizational measures and related
cultural changes, and therefore concerns more people
than technologies. (Vinnyk, 2021, p. 259).

O. Miroshnychenko’s  conclusion regarding
the definition of the goal of digital infrastructure
development as ensuring that all citizens of Ukraine
have the opportunity to use digital opportunities
without restrictions and difficulties of a technical,
organizational, and financial nature, regardless of
their location and without being in the «digital divide»
segment, is reasonable. (Miroshnychenko, 2023, p.214)

Noting the absence in Ukraine of a separate
regulatory act that would contain provisions
comprehensively regulating relations concerning the
digital transformation of land rights, it should be noted
that, to a certain extent, this gap is compensated for,
albeit not always effectively, by a significant body
of regulatory acts, which can be divided into several
groups.

The first group includes acts aimed at regulating
modern information relations and informatization
of key areas of public life (the Laws of Ukraine «On
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Information», «On Access to Public Informationy,
«On the National Informatization Program», «On
Electronic Documents and Electronic Document
Management», «On Telecommunicationsy, etc.). The
second group includes acts relating to various aspects
of the functioning of the information society (the Laws
of Ukraine «On the Licensing System in the Sphere of
Economic Activity», «On Public Electronic Registersy,
«On State Registration of Real Rights to Immovable
Property and Their Encumbrances», «On Electronic
Identification and Electronic Trust Servicesy, etc.). The
third group includes regulatory and legal acts of land
legislation that are not directly devoted to the digital
transformation of land rights, butsome of their provisions
regulate certain aspects of digital transformation.
These include the Land Code of Ukraine, the Laws
of Ukraine «On Environmental Protection», «On the
State Land Cadastre», «On the National Geospatial
Data Infrastructure», «On Environmental Impact
Assessmenty, resolutions of the Cabinet of Ministers
of Ukraine «Procedure for Monitoring Land and Soil,
«On Public Monitoring of Land Relations», «Procedure
for Maintaining, Administering, and Using Information
from the Register of Territories Contaminated/
Potentially Contaminated with Explosive Objectsy, etc.

3. Constitutional foundations
transformation of land rights

A. Yezorov’s opinion on the phenomenon of the
Constitution is reasonable, which mainly consists in
the fact that it constitutes a system of basic values
designed to limit any manifestations of arbitrariness of
public authorities in order to guarantee human rights
(Yezerov, 2021). Despite the absence of any mention in
the Constitution of the digitization of land relations, as
well as any other relations, it can be convincingly argued
that the starting conditions for digital transformation
are constitutional norms that guarantee the right to land
ownership and its inviolability, the right to use land, the
right to access information about the state of land as an
element of the environment and to public information,
the right to protect information, and the right to judicial
protection. Its principles and foundations create the legal
basis for the introduction of electronic tools that ensure
transparency, efficiency, and protection of land rights.

Provisions guaranteeing land ownership rights,
according to which such rights are recognized as
inviolable, are enshrined in Articles 13, 14, and 41 of
the Constitution of Ukraine. Digital transformation is
aimed at strengthening these guarantees. Electronic
registries ensure the reliability and accuracy of
information, making manipulation and illegal alienation
impossible. This increases trust in the land system and
the effectiveness of protecting the rights of owners.

Ownership of land is acquired and exercised
exclusively in accordance with the law, as stated in
Article 14 of the Constitution of Ukraine. One of the

of digital

legally established methods is the acquisition of rights to
land plots through auction. Land auctions have become
an effective mechanism for the digital transformation
of land rights. They are conducted in the form of real-
time electronic auctions on the Internet. This makes
the process of acquiring land rights more accessible,
efficient, and transparent. All participants have equal
access to them.

Fundamental to ensuring data openness, which is
one of the main goals of digital transformation, is Article
50 of the Constitution of Ukraine, which guarantees
everyone the right to free access to information about
the state of the environment. Digital transformation
enables citizens to obtain complete, reliable, and up-
to-date information about land plots, their owners,
intended use, and restrictions through the State Land
Cadastre and other open electronic registries. In order to
provide administrative and other public services in the
field of ecology, a nationwide automated environmental
information and analytical system for decision-making
and access to environmental information, as well as
its network, EcoSystem, have been created and are
functioning successfully and are constantly being
improved.

At the same time, the Constitution of Ukraine has
established safeguards against the use and dissemination
of confidential information about individuals without
their consent, except in cases specified by law and only
in the interests of national security, economic well-
being, and human rights. The constitutional provision
(Art. 32) on the protection of personal data obliges
the state to create digital systems with a high level
of cybersecurity and restricted access to confidential
information about land owners.

Mechanisms that should guarantee environmental
safety and create real conditions for the implementation
of the state’s commitments in this area are also regulated
by the Constitution of Ukraine (Art. 16). These
provisions include the right to freedom of association
in public organizations to exercise and protect one’s
rights and freedoms and to satisfy, among other things,
environmental interests (Art. 36) and to participate
in the management of public affairs (Art. 38). An
important guarantee of these rights and a form of their
implementation is the development of digital platforms
for public engagement. They provide access to up-to-
date information and participation in discussions on
land use plans, which enhances the transparency and
openness of land relations, in particular through citizen
participation in environmental impact assessments
and strategic environmental assessments through
the Unified Register of Strategic Environmental
Assessments and the Unified Register of Environmental
Impact Assessments.

The right to an environment that is safe for life
and health and to compensation for damage caused
by violation of this right is enshrined in Article 50
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of the Constitution of Ukraine. During the full-scale
russian invasion, a service was introduced to record
damage to the environment caused by emergencies,
events, and armed aggression by the russian federation
(hereinafter referred to as the RF) called «Eco-Threat,
as a functional module of «Eco-Systemy». Its purpose
is to record facts of environmental damage to the
natural environment for rapid response, forecasting,
management decision-making, reporting, and planning
regarding recorded facts of damage to the natural
environment. It is designed to enable citizens to exercise
their rights to free access to up-to-date information on
recorded facts of damage to the natural environment as
a result of emergencies, events, and armed aggression
by the Russian Federation. EcoThreat also. It provides
for the submission of electronic appeals regarding
identified cases of damage to the environment as a
result of emergencies, events, and armed aggression by
the russian federation.

An analysis of these provisions gives grounds to
assert that the provisions of the Constitution are the
direct legal basis for the creation and functioning of
digital systems in the field of land rights.

4. Problems of exercising land ownership rights
in areas contaminated by mines

As a result of Russia’s armed aggression, a
significant part of Ukraine’s land fund is contaminated
with explosive objects. In the National Mine Action
Strategy for the period up to 2033 (National Mine
Action Strategy for the period until 2033, 2024), states
that, as a result of Russia’s armed aggression, Ukraine
has become one of the most contaminated countries in
the world in terms of explosive ordnance. This creates
legal and environmental risks for their further use
and has led to significant restrictions on the exercise
of property rights to land plots. The issue of land
ownership rights is of critical importance in the context
of mine contamination, where restrictions on access to
land plots can last for decades, significantly affecting
the socio-economic stability of the region. Any decision
to survey or clear areas of explosive objects is directly
related to the issue of land ownership, as interference
in the processes of access, use, or disposal of land
plots requires legal justification and a balance between
property rights guarantees and the need to eliminate
threats to public safety. (Ilkiv, Aftanasiv, 2025, p.23)

Within the framework of mine action, the principle
of the inadmissibility of harm to individuals and society,
enshrined in Part 3 of Art. 13 of the Constitution of
Ukraine, acquires legal significance. It determines the
need for active intervention by the relevant authorities
in the mechanism for reducing the risks associated with
mine contamination of territories.

The legal basis for the reclamation of land plots affected
by man-made pollution, including explosive damage
to soils, is defined by the Land Code of Ukraine. T.G.

Popovich correctly notes that, given the imperative nature
of land legislation, the activities of entities responsible for
demining cannot remain within the bounds of absolute
neutrality, since their operational decisions directly affect
the level of public safety and the environmental condition
of mine-contaminated areas. In this context, interference
with land ownership rights within the framework of
mine action measures acquires doctrinal justification
and should be defined as a component of the mechanism
for implementing constitutional security guarantees
(Popovych, 2024, p. 111).

The Law of Ukraine «On Mine Action in Ukraine»
(On mine action in Ukraine, 2018) which regulates
the organizational and legal basis for humanitarian
demining, establishes the competence of state
authorities in this area and provides state guarantees
for the protection of the rights of persons whose land
plots have been affected by hostilities. However, this
regulation is incomplete. Given the need to ensure
legal certainty and restore land relations in the post-war
period, it is crucial to develop a clear mechanism for
the implementation of property rights to land plots that
have been mined.

Experts rightly emphasize the incompleteness of
existing regulatory and legal acts and the importance of
developing new legal mechanisms that will ensure the
procedure for transferring contaminated land to state
ownership for its long-term restoration with appropriate
compensation to landowners for the period during which
the contaminated land remains in state ownership;
mechanisms for regulating land relations regarding
compensation to owners or tenants of land plots due
to restrictions on their use; the procedure for providing
investments and loans to landowners and measures
for land restoration (reclamation, conservation);
mechanisms for guaranteeing the rights of landowners
if their land is expropriated or temporarily mothballed;
mechanisms for ensuring the financing of a complete
independent ecological and geochemical assessment
of soils, to be initiated by the Ukrainian government.
(Balandina, 2023)

Thus, the absence of a legally defined mechanism
for exercising property rights to land plots that have
been mined complicates law enforcement practice and
creates obstacles to the effective protection of land
rights.

5. Digital transformation of guarantees for the
implementation of constitutional land rights

National legislation enshrines a wide range of land
rights guarantees. However, as experts rightly point
out, their implementation has become difficult since the
start of military aggression, accompanied by military
environmental crimes. This has a negative impact on
environmental and economic security, exacerbating
existing threats and creating new challenges. (Yarmol,
Baik, Bernaziuk, Stetsyuk, Ilkiv, 2024, p. 106)
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The implementation of constitutional land rights is
intended to promote the legislative consolidation of the
principles of digitization of certain functions that are
part of the legal mechanism. Since the priority direction
of land reform is to create a system of land rights while
ensuring a balance between administrative and market
regulation of land relations, this primarily necessitated
the digital identification of the legal characteristics of
land and rights to it, as well as the creation of conditions
for universal access to information about the state of
land. A major achievement for Ukraine was the creation
and filling of the State Land Cadastre.

A sophisticated mechanism for monitoring land
and soil is designed to facilitate the timely detection
of changes in land condition, pollution, and soil
properties, as well as the assessment of measures
taken to protect land, preserve and restore soil fertility,
prevent the impact of negative processes, and eliminate
the consequences of such impact. The concept of the
State Targeted Environmental Monitoring Program was
approved by Order ofthe Cabinet of Ministers of Ukraine
No. 610-r of July 7, 2023. It defines the main objective
of the program as the development of a comprehensive
environmental monitoring system, improving its
effectiveness in order to maintain ecological balance
in Ukraine and ensuring the constitutional right of
individuals to a safe environment.

As PF. Kulinich rightly points out, the digitization
of land relations significantly changes the scope of land
law, determining its further development through the
creation of new social needs for the use of land resources,
which generate new land interests among its members.
(Kulynych, 2022, p.411) Given the introduction of
various forms of land ownership and, accordingly, the
rights derived from it, which led to an expansion of
the circle of land rights holders, an important area of
digitalization was the introduction of state registration of
property rights in the State Register of Property Rights to
Real Estate and Encumbrances Thereon.

he digitization of administrative procedures in
the field of land relations should be considered one
of the effective tools of the legal mechanism for the
implementation of land rights. This is ensured by the
provisions of the Law of Ukraine «On Administrative
Procedure» (On administrative procedure, 2023). In
particular, Part 2, Section 3 of Article 62 of this law
imposes on the administrative body the obligation to
take measures to consider cases in automatic mode,
i.e., using software tools, without human intervention,
and responsibility for administrative acts adopted in
this mode. This supports the thesis that the digitization
of land relations has a positive impact on reducing
the dependence of the realization of land rights on
personal (subjective) factors, as well as on improving
the efficiency of land assessment..

The study concludes that the digital transformation
of the legal mechanism for the implementation of

constitutional land rights is a complex process aimed
at improving the efficiency of land management,
transparency, and accessibility of information for all
interested parties. It introduces digital technologies, uses
various digital tools, artificial intelligence to monitor and
collect data on land plots, perform analysis and forecasting
to process large amounts of information, create electronic
systems for effective management and monitoring of land
and soil, and use electronic tools to interact and exchange
information about environmental objects.

The main areas of digital transformation of land
relations include: improving and further filling the State
Land Cadastre with reliable information; developing the
national geospatial data infrastructure and updating the
cartographic base; further simplifying and automating
the state registration of land plots and property rights to
them, creating conditions for the effective functioning
of the land market; completion of the inventory of
state-owned land and introduction of new software for
interaction between the State Land Cadastre systems and
other registries; digitization of services, automation of
processes, and ensuring transparency of land relations.

6. Conclusions

The goal of the digital transformation of the legal
mechanism for the implementation of constitutional
land rights should be to create equal conditions of
access to the land market for all land users, to increase
the productivity of land use through its rational and
sustainable use, to establish transparent, clear, and, most
importantly, effective land management by increasing
transparency in land use and access to information,
to improve the existing information support system
and control over the state of land resources, and to
widely introduce new information technologies. Legal
regulation of this process is extremely important, as
it defines the limits and possibilities of using digital
technologies in land relations.
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AHoTauis

Mertoro cTaTTi € TOCTiKEHHS CY9acHOTO CTaHy Ta IEPCIIEKTUB PO3BUTKY MPAaBOBOTO MEXaHi3My peaii3arii
KOHCTUTYIIIMHUX TIpaB Ha 3eMeNbHI TUISHKH 13 3aCTOCYBaHHSIM IUPPOBUX TEXHOJOTIH. 3aKpilIeHHs Ha KOHCTH-
TYHiHHOMY PiBHI BUXiJHHX 3aca]l PABOBOTO PETyIIOBAaHHS 3€MEITbHUX BiTHOCHH BHUCTYIIA€ TAPAHTIEI0 peaizamii
KOHCTHUTYIIIHUX 3€MEIBbHUX MIPaB Ta CIIOHYKA€E JI0 aKTHBHOTO MOITYKY Mi€BHUX 3ac00iB iX 3a0e3rmedeHHs .

JocnimKyroun iHCTPYMEHTH MIPaBOBOTO MEXaHI3My peali3allil 3eMelbHUX IpaB, 30KpeMa Iudposizamiro ai-
MiHICTPaTHBHOI IPOLIEAYPH y cepi 3eMeIbHUX BiTHOCHH, Y CTaTTI BUCHOBYETHCS, IO IH(poBa TpaHChHopMaIis
3eMeJIbHUX BITHOCHH CIIPHUsE ACTIEPCOHATI3AIIT TPOIIECiB pealtizallii 3eMeIbHIUX MPaB Ta IMOKpanrye e(heKTUBHICTD
OILIIHKH CTaHy 3eMeJIb.

[Ipobnematrka paBoBOTO 3a0€3MeYeHHS NU(POBI3allii MPHPOIOPECYPCHOI Ta IPUPOTOOXOPOHHOI chepu cTae
00’€KTOM 0COOIMBOTO HAyKOBOTO iHTEpPECY Ta HayKOBUX po3Bimok. [IpoTe cydacHi ykpaiHCBKi peaii, moB’s3aHi 3
BOEHHUMH [ISIMH, Ta K HACIIJOK OOMEXECHHSIM 3eMeNTbHUX Ta 1HIIUX MPUPOIHUX PECYpPCiB, 3MIHAMH Y TIPAaBOBIiH
CHCTEMI, BUMararoTh JOJaTKOBOIO IPYHTOBHOI'O HAayKOBOI'O JIOCHIKEHHS IIEPCIIEKTHBH IIPABOBOTO PEryJIIOBaHHS
3aCTOCYBaHHS II(PPOBHUX TEXHOJOTIH y peaizamniif KOHCTUTYIIHHIX 3eMEIbHHX TIPAaB.

Po3kpuBatoThCs HayKOBI MiAXOAN O PO3MEKYBaHHS 3MICTY MOHATH «IH(ppoBa TparchopMmaris» Ta «udpo-
Bizamisn». CTBEpIKY€EThCH, 0 BUXITHAMHA YMOBaMH i u(poBoi TpaHCHOpMAIii € KOHCTUTYIIiIHI HOPMH, SKi
rapaHTYIOTb [IPABO BIACHOCTI Ha 3eMIIIO Ta HOT0 HEHOPYIIHICTb, IPABO KOPUCTYBAHHS 3eMIISIMH, IIPABO HA JOCTYII
J0 iH(OpMAIIii PO CTaH 3eMeNb K eIeMEHTY MOBKULII Ta Ha IyOmiyHy iH(OpMaIlifo, mpaBo Ha 3aXUCT iHOP-
Marlii, MmpaBo Ha CyJIOBHUH 3aXUCT. AHAII3 WX ITOJIOKEHB Ja€ MiICTaBU CTBEPIKYBATH, 110 HOpMH KoHcTuTyii €
6e3mocepeTHpOI0 IPABOBOIO OCHOBOIO, 10 aKTyalli3ye CTBOPEHHS Ta (PyHKIIIOHYBaHHS ITUPPOBUX CUCTEM Yy cdepi
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3eMebHUX TpaB. [IpuHnunu ta 3acagn Konctutymii YKpaiHu CTBOPIOIOTH MPABOBY OCHOBY JJISI BIPOBAKCHHS
eIIEKTPOHHHX 1HCTPYMEHTIB, 10 3a0€3MeUyIOTh MPO30PiCTh, €(PEKTUBHICTH Ta 3aXUCT 3eMEIBHUX MPAaB.

[IpoBenene mocmipKEHHS HACTIAKIB MIHHOTO 3a0pyIHEHHS 3eMeNbHOT0 (hOHTy YKpaiHH BHACTIIOK 30poiHOT
arpecii pociiicekoi Qenepariii, akTyanizye HEOOXiTHICTh 3aKOHOIABUO BH3HAYEHOTO MEXaHI3My peajrizalii mpas
BJIACHOCTI Ha 3eMeJNbHI IIISTHKH, 110 3a3HATH MiHYBaHHS, OCKUJIBKH HOTO BiICYTHICTH YCKIIAJIHIOE IPABO3aCTOCOB-
Hy MPAKTHUKY Ta CTBOPIOE TIEPEIIKOAN IS €PEKTUBHOTO 3aXUCTY 3€MEJbHIX TIPaB.

[lincymoBaHO, M0 70 OCHOBHUX HAmpsAMiB IHU(PoBOi TpaHChOpMAaLlii 3eMEeTbHUX BIIHOCHH CIIif BIAHECTH:
BJIOCKOHAJICHHS Ta MOJAJIbIIC HATIOBHEHHS [lepKaBHOTO 3eMEIBHOTO KaJacTpy AOCTOBIPHOIO iH(POPMAILIE0; pO3-
BHUTOK HAIIOHAIBHOI iIHPACTPYKTYPH TEONIPOCTOPOBUX JAHUX Ta OHOBJICHHS KapTorpadiuHoi OCHOBH; IMOJAIIBIIIC
CHPOIICHHS Ta aBTOMATH3AIlisl IEPXKABHOI peecTparii 3eMeNbHUX MIITHOK Ta PEYOBHX MPAaB HA HHUX, CTBOPECHHS
YMOB JUIsI €(heKTUBHOTO (DYHKIIIOHYBAaHHS PUHKY 3€MeINb; 3aBEPIICHHS IHBEHTApH3allii 3eMelb JIepyKaBHOI BIIac-
HOCTI Ta BIPOBAHKEHHS HOBOTO MPOTPAaMHOTO 3a0€3MEUeHHs I B3a€MOii MK cucTeMaMu JlepikaBHOTO 3e-
MEJTBHOTO KaJacTpy Ta 3 IHIIMMHU peecTpaMu; IH(POBi3alis MOCIYT, aBTOMAaTH3allis MPOIECiB Ta 3a0e3NMeUeHHS
MPO30POCTi 3eMEJIbHUX BiTHOCHH.

KurouoBi cioBa: nmgposizartis, 3eMeIbHI BiIHOCHHH, TIPAaBO BIACHOCTI Ha 3eMENbHY IUISHKY, TepKaBHUN
3eMeJIbHUHN KaJacTp, MOHITOPHHT 3€Mellb, YIPABIIHHS 3eMIIIMH.
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Summary

The study is devoted to a comprehensive analysis of the conceptual foundations, main features and practical
aspects of the functioning of international human rights standards in the modern globalized world. The relevance
of the work is due to the need to form a holistic theoretical approach to understanding the nature of international
standards in the context of the dynamic development of international law and the adoption of over 300 international
documents in the field of human rights.

The work analyzes the evolution of conceptual approaches to defining international human rights standards,
starting from the 2012 Declaration on the Rule of Law and UN General Assembly Resolution No. 41/120. Particular
attention is paid to the study of the main characteristics of the standards: establishing the content and scope of
human rights, their minimal nature as the “least acceptable compromise”, the obligation of compliance and model
for national legal systems.

A significant part of the study is devoted to the analysis of the paradox of the universality of international
standards, which consists in combining their global nature with the possibility of various culturally specific
interpretations. The practice of the European Court of Human Rights on the application of the doctrine of “margin
of appreciation” and the approaches of different civilizations to the interpretation of fundamental rights and
freedoms is considered. The need for a dialogue of civilizations to form a “consensus” language in the field of
human rights is substantiated.

Special attention is paid to practical aspects of the implementation of international standards, in particular the
problem of establishing a fair balance between individual and collective interests. The process of standardization
of the social significance of formally distinct legal phenomena and the dialectics of essence and form in the
application of international standards are analyzed. The specifics of the maximum abstractness of the terminology
of international standards and the features of their official interpretation in specific historical conditions are
considered.

The study demonstrates the complex and multidimensional nature of international human rights standards,
their dynamic nature and ability to adapt to changing social needs, while maintaining the fundamental focus on
protecting human dignity and ensuring justice on a global scale.

Key words: international human rights standards; human and civil rights and freedoms; human rights protection
mechanism; constitutional law; international law.

1. Introduction

Statement of the problem in general terms and its
connection with important scientific or practical tasks.
In modern conditions of globalization and integration
processes, the issue of international human rights
standards is of particular relevance both for the theory
of international law and for the practice of state-
building. The formation of a single conceptual basis
for understanding the nature, content and mechanisms
for implementing international human rights standards
is a key task for ensuring effective protection of

fundamental rights and freedoms at the global level.
This issue is of particular importance in the context
of the need to harmonize national legislation with
international requirements and standards.

The relevance of scientific solutions. The relevance
of the study is due to several factors. First, the dynamic
development of international human rights law and the
adoption of about 300 international documents in this
area, which requires systematization and conceptual
understanding. Second, the presence of various, often
contradictory approaches to interpreting the concept
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of “international human rights standards” in scientific
literature. Thirdly, the practical necessity of developing
effective mechanisms for implementing international
standards into national legal systems, taking into
account the cultural and historical characteristics of
different states.

Analysis of recent research and publications. The
issue of international human rights standards has been
studied in the works of both domestic and foreign
scholars. A significant contribution to the development
of theoretical foundations has been made by studies
devoted to the analysis of the nature of international
standards, their classification and implementation
mechanisms. At the same time, despite the presence
of numerous publications, the issues of the dialectical
combination of the universal nature of standards with
their culturally specific interpretation, as well as the
problem of standardizing the social significance of legal
phenomena, remain insufficiently studied.

The purpose of the study is to comprehensively
analyze the conceptual foundations, main features and
practical aspects of the implementation of international
human rights standards in order to form a holistic
theoretical approach to understanding their nature and
functional purpose.

Research tasks:

to analyze the conceptual principles of the formation
of international human rights standards and their
regulatory and legal basis;

to determine the main features and properties of
international human rights standards, including their
universal nature and features of cultural adaptation;

to investigate practical aspects of the implementation
of international standards, in particular the problems of
balancing individual and collective interests;

to  substantiate theoretical approaches to
understanding the dialectics of the universal and the
particular in the system of international human rights
standards.

Research methodology. The work uses a complex
of general scientific and special research methods. The
dialectical method is used to analyze the contradictions
between the universal nature of standards and their
culturally specific interpretation. The systemic approach
allows us to consider international standards as a
holistic system of interconnected norms and principles.
The comparative legal method is used to analyze
different approaches to the interpretation of standards
in different legal systems. The formal-logical method
is used to systematize and classify the main features of
international standards.

Logic of presentation of the researched material.
The structure of the study reflects a logical sequence
from general theoretical principles to specific practical
aspects. First, the conceptual foundations and nature
of international standards are revealed, then their main
features and properties are analyzed, including the

issue of universality, and the study concludes with a
consideration of practical aspects of the implementation
of standards in various socio-cultural contexts. This
approach provides a comprehensive understanding
of the phenomenon under study, from theoretical
justification to practical application.

2. Conceptual principles and nature of
international human rights standards

Fundamental (key) principles of law that define,
establish the norms of ensuring, as well as guaranteeing,
the minimum necessary (under specific historical
conditions) principles of human existence in a certain
society. Such principles must be provided to every
participant in the relevant society, in particular to every
person, regardless of their place of residence. Therefore,
the uniformity, equality of such basic principles - at least
in their minimum life-supporting dimension - is one of
the most convincing manifestations of the principles
of humanity, humanity, justice in the activities of any
modern society (M. Freeman, 2017, p. 45).

In the modern world, the protection and provision
of fundamental rights and freedoms of man and citizen
have ceased to be the exclusive competence of an
individual country, but have become a matter of the
entire international community, since for a long time
it has been a priority task of many states of the world
community. Due to the increased interest and attention
of the international community to these issues, at
different times authoritative international organizations
have adopted about 300 declarations, conventions,
charters. International legal acts in the field of human
rights are usually considered as international standards,
since they are created on the basis of customary norms
that have formed as a result of the recognition by
states of the legal force of norms of conduct that were
proclaimed by the UN General Assembly in the form
of declarations or recommendations (J. Kluchka, 2019,
p. 4195).

On September 19, 2012, at its 67th session, the UN
General Assembly adopted the Declaration on the Rule
of Law at the National and International Levels. The
document emphasizes the important role of the General
Assembly as the key consultative and representative
body of the United Nations in promoting the rule of law
in all areas through the formation of political decisions
and the creation of relevant standards (paragraph 27).
Therefore, it is quite natural that today in almost all
works devoted to human rights and freedoms - scientific
research, educational literature, journalistic and
educational materials - the authors address the issue of
human rights standards. However, this terminological
concept is used by researchers mainly in different, often
contradictory meanings.

It should be noted that for understanding the nature
and features of international human rights standards,
the UN General Assembly Resolution No. 41/120
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“Establishment of International Standards in the Field
of Human Rights” adopted on December 4, 1966,
is of great methodological importance (Establishing
International Standards in the Field of Human Rights
UN General Assembly Resolution No. 41/120 of 4
December 1986). This document identified the main
guidelines that should be taken into account when
creating international instruments in this area. In
particular, such instruments should: a) be consistent with
the existing system of international human rights law;
b) be fundamental and based on the inherent dignity and
worth of the human person; c) be sufficiently specific
or constitute a basis for rights and obligations that can
be clearly defined and implemented; d) contain, where
necessary, a practical and effective implementation
mechanism, including reporting systems; e) have
significant international support.

The main characteristic of the standards under study
isusually considered to be the establishment of a) specific
content or b) a defined scope, or ¢) both the content and
scope of human rights. Such standards are human rights
criteria enshrined in international agreements and other
international instruments, which States undertake to
observe or to which they are encouraged to strive (H.
Steiner, P. Alston & R. Goodman, 2020, p. 5).

Some researchers rightly emphasize that
international human rights standards actually define the
“minimum standard”, constitute the “least acceptable
compromise”’; they not only fix the catalog of generally
accepted rights, but also establish their certain basic
scope, the lowest level at which these rights should
be implemented. In addition, specific requirements for
mechanisms for ensuring human rights (for example,
positive obligations of the state to guarantee, protect
and defend these rights) may also be subject to
standardization.

Despitethe existence of various alternative formulations
and views, today it is still possible to determine what
exactly is covered by the concept of international human
rights standards. Due to the fact that legal, social, economic
conditions in the world are diverse, not all standards can
be applied everywhere and simultaneously. Undoubtedly,
states must overcome discrepancies between domestic
legislation and achieve international standards, an
international level, and in view of this, international
human rights standards are norms that provide for general
democratic requirements and obligations of states, which
must, taking into account the peculiarities of their social
structure and national development, be implemented
in their systems. The provisions of the Constitutions of
states on the fundamental rights and freedoms of man and
citizen must be consistent with international standards,
since the protection of these rights ensures the existence of
a sovereign, democratic and independent state (J. Mazak,
2020, p. 45).

The binding nature (or at least the expediency of
compliance by states) of international standards in

the field of human rights is also one of their essential
characteristics. Thus, depending on their deontic status,
they can be both legally binding and recommendatory
prescriptions that should be taken into account in the
formation and creation of all other legal norms on
human rights. That is why some scholars characterize
this property of standards as model nature.

3. Main features and properties of international
standards

It is also necessary to note the peculiarities of
sanctions for non-compliance with the specified
standards. Such sanctions are mainly either of a
political-legal (regarding mandatory norms) or
exclusively political (regarding recommendatory
norms) nature. One way or another, the obligation or
recommendation regarding their implementation and a
certain responsibility for evading this falls precisely on
the states.

Some scholars note that (along with the legal norms
themselves) the standards under study also include
principles. They are even proposed to be considered as
a separate source of law in the field of human rights.

In particular, the position was expressed that
international human rights standards are formed from
a set of principles and norms that define: human
rights and freedoms in various spheres of life; the
obligation of the state to ensure and observe human
rights without any discrimination both in peacetime
and during armed conflicts; the basic principles of
natural law; responsibility for criminal violations of
human rights; ways of developing and expanding the
sphere of human rights; directions for strengthening the
control mechanism over the implementation by states
of their human rights commitments (M. Nowak & K.
Januszewski, 2017, p. 54).

Standards in international law are generally
recognized norms that are both the smallest
possible agreement of positions and guidelines for
implementation. This dual function of international
standards determines their variability (in the field of
human rights - towards the continuous enrichment of
the content of declared rights). In addition, the process
of creating international standards as a whole is in
a rather close connection with natural human rights
and the positivist approach to understanding the
essence of the relevant norms, which guarantees the
presence of legal content and form of prescriptions
that can function as standards, samples, models and
benchmarks. It is worth emphasizing that one of the
characteristics of international human rights standards
is also their universality — global or regional.

This was again stated in the above-mentioned
Declaration of the UN General Assembly “The Rule of
Law at the National and International Levels”. It states,
in particular, the following: “We reaffirm the solemn
commitment of our States to fulfill their responsibilities
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to promote universal respect for, observance of and
protection of all human rights and fundamental
freedoms for all. The universal nature of these rights
and freedoms is beyond doubt. We emphasize the
obligation of all States, in accordance with the Charter,
to respect human rights and fundamental freedoms for
all, without distinction of any kind” (paragraph 6) (D.
Shelton, 2020, p. 112).

However, this characteristic, in our opinion,
requires additional clarifications and refinements.
What is meant is that the universality of such standards
should be dialectically combined with, at first glance, a
contradictory feature — the possibility of non-universal
(ambiguous, multidimensional) interpretation of their
more or less specific content and/or scope in different
cultural environments. For example, the UN Human
Rights Committee, established in accordance with the
International Covenant on Civil and Political Rights and
the Optional Protocol thereto, directly noted that the right
to family life may vary depending on socio-economic
and cultural circumstances. And the European Court of
Human Rights (hereinafter referred to as the ECHR) has
developed the doctrine of the “margin of appreciation”,
which provides, in particular, for the interpretation of
the European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter referred
to as the ECHR) taking into account the traditions of the
relevant state, so that certain national, historical, and
cultural characteristics of the state are taken into account
in the process of its national implementation.

Indeed, researchers of this issue cite numerous
examples of different interpretations of human rights
standards depending on the traditions and values not
only of different civilizations, but even of individual
states. For example, the concept of freedom, which is
basic to European human rights standards, is interpreted
quite differently in the Islamic world, Chinese, Indian,
and African civilizations. It is also difficult to reach
an understanding when it comes to different religions.
However, in any case, human rights standards are a
problem that unites all of humanity; therefore, in this
situation, it is important to strive for and achieve,
through a dialogue of civilizations, a common,
“consensus” language on these issues (N. Rodley & M.
Pollard, 2021, p. 39).

4. Practical aspects of the implementation of
international standards

The characteristics of international standards
are: universality, i.e. international standards of law
enforcement are of a general nature and these standards
touch on key aspects of law enforcement; practical
orientation, i.e. international standards are the result of
practical experience, which is reflected in international
norms or the result of proven achievements of modern
legal science; optimality, i.e. international standards are
the result of a compromise between countries that have

different levels of legal regulation of law enforcement
and establish minimum rules, models, samples and
standards for their implementation for all; duality —
for some countries that are distinguished by a high
level of organization and activity of law enforcement
agencies, the model of functioning of such agencies
proposed by international standards constitutes
minimum requirements, and for others - the goal that
they seek to achieve as a result of the implementation
of such standards; orientation towards implementation
in the internal legal system of countries, which implies
the readiness of the latter to integrate international
standards of law enforcement into national legislation.

Along with the problem of different interpretations
of the content of human rights standards in different
cultural contexts, there is also the problem of
establishing the optimal ratio of individual and
collective interests, taking into account the needs and
characteristics of each individual, which can often
create difficulties in the implementation of the standards
under study. After all, it is necessary to establish a “fair”
balance of the various interests of different subjects of
society. And it involves a certain standardization of
ontically (actually, empirically, externally) different,
but functionally similar phenomena. In particular, the
ECHR succeeds in this in its practice through, so to
speak, “universalization of individualization”, since
the very requirement to achieve such a balance is not a
one-time, not individualized, but extremely general, all-
encompassing, that is, normative (H. Steiner, P. Alston
& R. Goodman, 2020, p. 8).

In other words, it is about the standardization of the
social significance of outwardly (formally) different
facts, relations, situations. In this way, the dialectic of
the essence and form of the phenomenon is embodied:
any essence is always formalized, and any form is
always essential.

A specific characteristic of international human
rights standards, which already concerns the linguistic-
terminological and logical-conceptual form of their
structure and presentation, is the maximum abstractness
of the terms-concepts used in them (among which
terms-concepts of a purely evaluative nature often
dominate). The literature has rightly drawn attention
to the fact that standards established at the global level
should be as general, abstract as possible, not defining
a specific scope of rights and freedoms. Universal
standards should be based on universal human values,
and not on the ideas of individual civilizations.
However, the official interpretation of such standards
for practical purposes will still often be carried out
taking into account the specific historical conditions
and circumstances of their application.

Conclusions
The analysis of international human rights standards
indicates their complex and multidimensional nature.
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These standards act both as a minimally acceptable
consensus of the world community and as guidelines
for the further development of national legal systems.
Their key characteristic is to establish the basic content
and scope of human rights, which must be ensured
by all states regardless of their cultural, economic or
political characteristics.

At the same time, a feature of international standards
is their universality, which is paradoxically combined
with the possibility of different interpretations in
different cultural contexts. This creates a certain tension
between the desire for unification of approaches to
human rights and the need to take into account national
specifics. Resolving this contradiction requires a
constant dialogue of civilizations and the search for a
common “consensus” language in the field of human
rights.

The practical significance of international standards
is manifested in their modeling - the ability to serve as
models for the formation of national legislation and law
enforcement practice. At the same time, the mechanisms
for ensuring compliance with these standards are
predominantly political and legal in nature, which
emphasizes the special role of the international
community in their promotion and protection.

The dynamism of international human rights
standards is due to their dual function as minimum
requirements and maximum aspirations, which ensures
the constant expansion of the content of the proclaimed
rights. This property allows the standards to adapt to
changing social needs and challenges, while maintaining
their fundamental focus on protecting human dignity
and ensuring justice on a global scale.
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AHoTauis

JocnipkeHHs TpUCBIYeHEe KOMIUIEKCHOMY aHalli3y KOHLENTYyaJ bHHUX 3acall, OCHOBHUX O3HAK Ta IMPAKTHYHUX
ACTIeKTiB (PyHKITIOHYBaHHS MIKHAPOIHUX CTAHIAPTIB IIPaB JIIOAWHHU Y Cyd4aCHOMY III00aTi30BaHOMY CBITi. AKTY-
AIBHICTH POOOTH 3yMOBIIEHA HEOOX1IHICTIO (POPMYBAHHS I[1JTICHOTO TEOPETHUYHOTO MiIXOAY JI0 PO3YMIHHS IPHPO-
1 MDKHApPOJHUX CTaHIAPTIB B YMOBaxX AMHAMIYHOTO PO3BUTKY MIKHApOJHOTO IMpaBa Ta MpUHHATTS monazn 300
MDKHAPOAHUX JOKYMEHTIB Y cepi IpaB JIIOAUHH.

Y po60oTi mpoaHaTi30BaHO €BOJIOIII0 KOHIENTYadbHUX MiAXOIIB O BU3HAYECHHS MIKHAPOTHUX CTaHIApPTIB
TIpaB JIIOAWHH, TOYNHAI0UH Bif Jlexmaparii mpo BepxoBeHcTBO mpaBa 2012 poky Ta Pesomromii [enepansHOi Acam-
6mei OOH Ne 41/120. OcoGnuBy yBary MpHIUIEHO AOCTIKEHHIO TOJIOBHIX XapaKTEePUCTHK CTAHIAPTIB: BCTAHOB-
JICHHIO 3MICTY Ta OOCSTY TpaB JIIOAWHH, X MIHIMAIBHOMY XapakTepy SK «HaWMEHIIIOTO MPUHHATHOTO KOMITPOMi-
Cy», 000B’I3KOBOCTI JOTPUMAHHS Ta MOJCIBFHOCTI JJIS HALlIOHAJIHHUX MTPABOBUX CHUCTEM.

3HauHy YaCTHHY IOCIIIPKEHHS MPUCBIYCHO aHAJi3y MapagoKCy YHIBEpCaIbHOCTI MIXKHAPOAHUX CTaHIAPTIB,
KN TTOJISITAE y MOEHAHHI iX TITO0AIBHOTO XapakTepy 3 MOMKIMBICTIO PI3HOTO KYJIBTYPHO-CIEIH(igHOTO TIayMa-
4yeHHs. PO3IIsSIHYTO NpakTHKy €BPOIEHCHKOTr0 Cyy 3 IpaB JIIOJMHY IOA0 3aCTOCYBaHHS JOKTPUHH «MEXI1 po3cy-
Iy» Ta TIXOIH Pi3HUX HUBLII3AIii 10 iHTepIpeTarii 0CHOBOMOJIOKHUX IpaB i cBobox. OOrpyHTOBaHO HEOOXi-
HICTH JiaJIOTy IMBLTI3aMii 1711 GOPMYBaHHS «KOHCEHCYCHOI» MOBH y cepi mpaB JTIOTHHH.

OxpeMy yBary IpUAIJICHO MPAaKTHYHUM aclleKTaM peaiizaiii MiKHApOAHUX CTaHIApPTIB, 30KpeMa mpoodiemi
BCTAHOBJICHHS CIIPAaBEUTUBOTO OalaHCy MIX 1HIWMBITyaJbHUMHU Ta KOJEKTHBHUMH iHTepecaMu. [IpoananizoBaHo
TIPOIEC CTaHAAPTH3ALIT COLIaTbHOT 3HAYYIIOCTI (POPMATBHO BiIMIHHUX MPABOBHX SIBHII Ta iaTEKTUKY CyTHOCTI
1 popMH y 3acTOCYBaHHI MKHAPOJHHUX CTaHAApPTiB. Po3misHyTo cienn(iky MakCHMaIbHOT aOCTPaKTHOCTI TepMi-
HOJIOTi1 MDKHAPOIHHUX CTAHAAPTIB Ta 0COOIMBOCTI iX OQIMIIHOTO TIyMadyeHHS B KOHKPETHO-ICTOPIYHIX YMOBaX.

JocnimKeHHsT IEMOHCTPYE CKIanHy Ta 0araToBUMIipHY MPUPOLY MIKHAPOIHHUX CTaHAAPTIB MPaB JIIONUHH, 1X
JUHAMIYHUN XapaKTep Ta 3[1aTHICTh aJallTyBaTHCS IO 3MIHHHUX CYCIIIJIBHHUX MOTped, 30epiradu mpu nbomy (QyH-
JAMCHTAJIbHY CIIPSMOBAHICTh Ha 3aXHCT JIIOICHKOI TTHOCTI Ta 3a0e3MedeHHs CIpaBeUIMBOCT] Y II00aIbHOMY
MacmTabi.

Ku1ro4oBi ci10Ba: Mi>KHApOAHI CTAHAAPTH TPaB JIIOINHH, TIpaBa Ta CBOOOY JIIOAWHY 1 TPOMAITHIHA, MEXaHI3M
3aXUCTY NPaB JIIOAWHH, KOHCTHTYLIHHE IPaBo, Mi>KHAPOJHE TIPABO.
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Summary

The article is devoted to a study of the concept of the fourth generation of human rights in the context of modern
challenges of the digital society. The relevance of the study is due to the need to rethink the traditional generational
classification of human rights, developed by K. Vasak, in connection with the emergence of fundamentally new
forms of legal relations, where the object is data and information in digital format. The purpose of the study
is to conduct a theoretical and legal analysis of the concept of the fourth generation of human rights in the
context of determining its content in the digital society. The study uses a systematic approach, comparative law,
structural-functional and prognostic methods. The limitations of the traditional three-generational classification
are analyzed, in particular its Eurocentric nature and disregard for the cultural diversity of legal traditions. The
dual nature of the impact of digitalization on the human rights system is revealed: modification of traditional rights
and emergence of fundamentally new challenges. The structure of the fourth generation of human rights, which
includes digital and somatic rights, is studied. Specific characteristics of digital human rights that distinguish them
from previous generations are identified: a specific object of legal relations - information and data in digital format;
implementation through digital technologies. The article draws attention to the ethical dilemmas associated with
the expansion of the catalog of human rights, in particular the potential conflict with traditional religious and
moral norms. It is stated that the formation of the fourth generation of human rights reflects fundamental changes
in the nature of social relations under the influence of digital technologies. This transformation requires not just a
supplement to the existing system of rights, but its qualitative reconfiguration, taking into account new forms of
social interaction and the likely challenges and threats caused by the nature of the digital space. The conclusion
is made about the need for a balanced approach to the development of the fourth generation of rights, combining
legal, ethical, technological and social aspects to ensure the protection of human dignity in conditions of rapid
civilizational changes.

Key words: human rights; fourth generation of human rights; digital rights; somatic rights; digital society.

1. Introduction
The issue of human rights and their classification
remains one of the most debatable topics in modern

The relevance of the study is due to several factors.
First, the intensive digitalization of all spheres of public
life gives rise to new forms of legal relations, where the

law, especially in the context of rapid technological
development and digital transformation of society.
The traditional generational concept of human rights,
developed in the second half of the twentieth century,
today requires critical rethinking and supplementation
due to the emergence of fundamentally new challenges
for the protection of human dignity.

object is data and information in digital format. Second,
the development of biotechnology and medicine actualizes
the issue of somatic human rights related to the disposal of
one’s own body. Third, the existing system of classification
of human rights demonstrates its inability to adequately
respond to the challenges of the digital era, which requires
the development of new conceptual approaches.
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Analysis of recent research and publications
indicates the growing interest of scholars in the issues
of the fourth generation of human rights. Fundamental
studies by L. Hunt (2007) and M. Ishay (2004) reveal
the historical evolution of the concept of human rights.
Modern studies by T. Flew (2021), M. Mann and
T. Matzner (2019) analyze the digital aspects of human
rights. Domestic scholars S. Nesynova, Y. Knyazeva
(2015), O. Suprun (2013) investigate the problems
of classifying new rights. At the same time, there is a
lack of comprehensive research into the structure and
content of the fourth generation of human rights in the
scientific literature.

The purpose of the study is to conduct a theoretical
and legal analysis of the concept of the fourth generation
of human rights in the context of determining its content
in the digital society.

Research objectives: 1) to analyze the general
characteristics of development of the concept of human
rights; 2) to investigate the generational classification
of human rights and its limitations; 3) to determine the
structure and content of digital and somatic rights as
components of the fourth generation.

The research methodology is based on a systemic
approach, which allows us to consider human rights as
a holistic phenomenon in its historical dynamics. The
comparative legal method was used to analyze different
approaches to the classification of human rights, the
structural-functional method to determine the place of
the fourth generation in the system of human rights, as
well as the prognostic method to identify trends in the
development of this legal category.

2. The general characteristics of development of
the concept of human rights

The evolutionary development of the concept of
human rights, their institutionalization in national
legislation and international legal documents have
demonstrated the existence of a historically conditioned
sequence of the formation of rights and freedoms. Over
the past two centuries, the spectrum of rights recognized
as natural and inalienable has expanded significantly.
Forming in historical retrospect, the institution of
human rights includes various normative “layers” that
reflect the transformation of ideas about the essence
of the corresponding legal concept. The institution of
human rights demonstrates one of the most striking
examples of the implementation of legal concepts into
the practice of normative regulation. All key aspects of
social development have directly affected the evolution
of human rights (L. Hunt, 2007, p. 43).

Human rights constitute a unique phenomenon of
legal reality: initially they arise as a theoretical idea,
later receive normative consolidation in legal acts and
constitutions, and in the second half of the twentieth
century they are transformed into fundamental
principles of international law. Each historical era

of social transformations has generated its own
“generation” of human rights, designed to overcome
social instability and ensure sustainable development.
Such generational dynamics of human rights reflects the
progressive nature of legal progress and the adaptation
of legal institutions to changing social needs (M. Ishay,
2004, p. 41).

The integrity and internal logic of the system of
human rights and freedoms does not contradict the
possibility of their systematization into certain groups
based on one or more criteria. Systematization is of
extremely important theoretical significance, the main
goal of scientific systematization of human rights is to
highlight their social role, identify key characteristics
and conduct an in-depth study of their essence. It is
systematization that contributes to the structuring of
scientific knowledge about human rights as a holistic
phenomenon and about the specifics of individual
rights accumulated by humanity at the current stage
of development. At the same time, the complexity
of the classification of human rights is due to the
heterogeneity of their specific content and dispersion
across different articles of constitutional texts. The
methodological function of systematization is to
create a conceptual framework for the analysis of
legal institutions and identify the patterns of their
evolution: such structuring allows not only to organize
existing theoretical knowledge, but also to identify
gaps in legal regulation and promising directions for
the development of the institution of human rights (J.
Nickel, 2019, p. 990).

To construct a structural model of the human rights
system and identify categories and types of rights,
it is necessary to establish criteria (characteristics,
bases of differentiation) for their systematization.
In this regard, the question arises: what criteria for
classifying rights should be recognized as essential
and what is their optimal number? Legal science has
not yet offered an exhaustive answer to this question.
The structural components of the system of human
and citizen rights, including the categories of rights,
have not received a proper monographic study either
in the general theory of law or in constitutional law.
This situation is explained by the extraordinary
diversity of human rights and their subjects, as well as
the multiplicity of possible criteria for dividing rights
as a holistic phenomenon into separate components.
The methodological complexity lies in the fact that
each of the possible classification criteria highlights
only a certain aspect of human rights, leaving out
of consideration other important characteristics.
This creates the need for a multi-criteria approach
to systematization, which, however, complicates the
creation of a single consistent classification scheme.
The lack of established theoretical approaches to the
structuring of human rights leaves this issue open for
further scientific research.
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3. Generational classification of human rights

The systematization of fundamental rights and
freedoms corresponds to the concept of “generations”
of rights and freedoms developed by legal theorists.
Today, this concept is generally recognized and
established both in the general theory of law and in
the science of constitutional law. Each “generation”
of human rights is based on a certain legal doctrine
of rights and freedoms — natural law or positivist
(S. Nesynova & Y. Knyazeva, 2015, p. 37).

The theory of dividing human rights into
“generations” was developed by the French jurist
K. Vasak. The basis of this concept is the generational
approach, namely the division of rights into three
generations (O. Suprun, 2013, p. 37). The theory of
three generations of human rights appeared as a result
of the scientific systematization of human rights in a
historical perspective.

The first generation of civil and political rights dates
back to the 17th—18th centuries, namely in the period
after the English, American, and French revolutions.
They are guaranteed by Articles 2-21 of the Universal
Declaration of Human Rights, and they are united
by the idea of the freedom of the individual, alone
or together with others, from abuses of state power
(M. Antonovich, 2005, p. 14). The first generation of
human rights includes traditional liberal rights and
freedoms, from which, in fact, human rights in their
modern sense begin: the right to life, freedom from
torture, treatment or punishment degrading human
dignity, the right to liberty, the right to property, freedom
of thought and conscience, speech, etc. (T. Okolit, 2002,
p- 10). In this case, we are talking about the demands
of freedom of speech, religion, etc., put forward in
relation to the state. The second generation of rights,
the idea of which appears at the beginning of the 19th
century and is formed after the socialist revolutions,
write S. Nesynova and Yu. Knyazeva, includes social,
economic, cultural rights, or in short — socio-economic
rights, related to human well-being, the level and
quality of his life (S. Nesynova & Y. Knyazeva, 2015,
p. 36). They were reflected in the Universal Declaration
of Human Rights and were developed and set out in
more detail in the International Covenant on Economic,
Social and Cultural Rights of 1966: the right to work,
including the right to choose the field of work, the right
to rest, to paid leave, to education, medical and social
security, social insurance, protection of motherhood
and childhood, etc. The third generation of human
rights is primarily collective rights. At the same time,
T. Okolit notes, the formation of the concept of the third
generation of human rights is chronologically attributed
to the second half of the 20th century. These, according
to the scientist, include: the right of the people to
self-determination, to peace, to identity, to a dignified
existence, to national and international security, to
development, the right of the people to freely dispose

of their natural resources, etc. (T. Okolit, 2002, p. 10).
At the same time, there are many theories regarding the
third generation of rights. The idea of such rights began
to take shape due to the aggravation of global world
problems after World War II. The peculiarity of these
rights is that they are collective and can be implemented
by a community (association). This point of view is
held by most scientists, for example, only collective
rights based on solidarity should be included in the third
generation of rights: the right to development, to peace,
independence, self-determination, territorial integrity,
sovereignty, freedom from colonial oppression, the
right to a decent life, to a healthy natural environment,
to the common heritage of humanity, to communication
(S. Nesynova & Y. Knyazeva, 2015, p. 37).

It should be noted that K. Vasak considered the
change of three generations of human rights as a
consistent embodiment of the ideals of “freedom,
equality and fraternity” of the French Revolution.
Intergenerational concept human rights, despite its
debatability, remains one of the most common forms
of categorization of human rights, however, this
concept was formed under the influence of European
history and is characterized by a Eurocentric approach.
The theory of three generations of human rights
overemphasizes the role of the European Enlightenment
in the formation of modern human rights standards,
ignoring the historical context of the emergence of
legal requirements in different countries of the world.
The evolution of human rights in different states took
place according to different scenarios, therefore the
application of the European trajectory of the historical
development of human rights as a universal model for
non-Western countries is problematic. This conceptual
model, unfortunately, does not take into account the
cultural, religious and socio-economic characteristics
of non-Western civilizations, where the formation of
ideas about human rights could occur according to
different principles and in other chronological periods.
Thus, despite its heuristic value, the generational
classification requires critical rethinking, taking
into account the global diversity of legal traditions
(K. Vasak, 1977, p. 30).

4. The fourth generation of human rights: digital
and somatic rights in modern society

The need to form the fourth generation of human
rights is due to the fact that the basic knowledge of
the industrial-commercial era, which embodied the
three previous generations of human rights (civil and
political rights, economic, social and cultural rights,
as well as solidarity rights), has undergone radical
transformations in the context of the digital society.
The transition from the industrial-commercial to the
digital stage of development requires the reconstruction
of the human rights system in accordance with the
laws of the functioning and life of the digital society.
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The evolution of human rights must occur according
to the logic of the digital society, since the lack of
adequate human rights protection instruments makes
it impossible to effectively protect individual rights.
The specific characteristics of the digital society
require appropriate specialized rights to guarantee
them. The modern concept of human rights, based on
educational values, faces new challenges in the digital
age. The traditional model of ensuring human rights
demonstrates its inability, which actualizes the need to
restructure the axiological foundations of human rights
in accordance with the laws of the functioning of the
digital society and the establishment of digital human
rights as a new legal reality. In fact, this transformation
involves not just supplementing the existing system,
but its qualitative reconfiguration taking into account
technological realities and new forms of social relations
(T. Flew, 2021, p. 315).

One of the characteristic features of digital
human rights is a specific object of legal relations
— information (data), presented in a special digital
format. Digital human rights are implemented through
digital technologies (digital implementation of rights)
and belong exclusively to “digital people” (persons
with digital attributes). Obligations in the field of
digital human rights cover both positive and negative
obligations of states and private entities. Thus, it is
appropriate to attribute digital human rights to a new
separate generation (or system) of rights - this solves
the problem when “without new rights there is no new
generation of human rights”. At the same time, fourth-
generation human rights as a general legal framework
can solve the problem that in the digital age “new rights
appear, but they are not necessarily human rights” (for
example, some countries grant robots the corresponding
rights, but it is difficult to argue that these are human
rights, so they cannot be attributed to the category of
fourth-generation human rights). Therefore, the main
characteristics of fourth-generation human rights are
the necessity of digital rights in the context of a digital
society and their digital implementation. This concept
emphasizes the anthropocentric nature of digital
rights, distinguishing them from the rights of artificial
intelligence or robotic systems, and emphasizes the
technologically mediated nature of their implementation
(M. Mann & T. Matzner, 2019, p. 8).

Since the three previous generations of human rights
were mainly concerned with social participation, living
standards and equitable development in the physical
world, where people, property, things and behavior in
a material sense were concerned, the concepts of data
and information were practically absent from them.
Today, in the conditions of the onset of the digital age,
everything — from personal privacy to public life, from
everyday needs to public safety - is in an accelerated
process of informatization and digitalization (D. Byelov
& M. Bielova, 2023, p. 317).

Completely offline activities are becoming increasingly
rare, the distinction between the virtual and real worlds is
losing its former meaning, and the digital life of each person
is becoming increasingly detailed. This transformation is
radically changing the nature of social interactions and the
forms of realization of human rights. In such a context,
traditional legal categories that were formed to regulate
relations in physical space are insufficient to protect the
individual in the digital environment. Digital traces,
algorithmic solutions, personal data processing and virtual
identity are becoming new objects of legal regulation,
requiring specialized legal instruments and appropriate
protection guarantees. This necessitates the development
of new conceptual approaches to human rights adapted
to the realities of the digital society (D. Byelov &
M. Bielova, 2024, p. 7).

Thus, human rights, including the right to life
and property, participation in political life, work and
employment, social security, culture and education,
are either deconstructed and reconstructed through the
processes of informatization and digitalization (e.g.,
privacy and identity, smart governance and public
participation, protection of virtual property, freedom
of speech in cyberspace, etc.), or face fundamentally
new challenges (in particular, the digital divide,
algorithmic discrimination, algorithmic dominance,
social monitoring, etc.) (J. Nickel, 2019, p. 991).

This transformation, in our opinion, demonstrates
the dual nature of the impact of digitalization on the
human rights system: on the one hand, traditional rights
are being modified under the influence of technological
capabilities — privacy is taking on new dimensions in
the context of digital traces, political participation is
being transformed through e-democracy, and property
is expanding to virtual assets, on the other hand,
completely new threats to human rights arise, associated
with algorithmic decision-making, mass data collection,
and digital inequality. This process requires not just the
adaptation of existing legal norms, but the creation of
a holistic system of digital rights capable of ensuring
the protection of human dignity in the conditions of
total digitalization of social relations. There is a need
to develop new legal instruments that would take into
account the specifics of the digital environment and its
impact on the implementation of fundamental human
rights. At the same time, data and information are
becoming not only irreplaceable valuable resources for
people’s digital lives, but also carriers of a new type
and expression of value, for which human rights in the
new era are becoming increasingly important. Whether
it is about the characteristics of human rights, their
elements, content or form, they are all moving from the
physical relations of human rights of the three previous
generations to the digital relations of modern human
rights, which is the driving force and basis for the
development of human rights of the fourth generation.
Today, digital human rights can become more effective
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only if they are reinforced by digital technologies
that contribute to the observance of human rights in
accordance with the objective needs of a smart society.
This transformation reflects a fundamental paradigm
shift: from material objects and physical actions as the
basis of legal relations to information flows and digital
interactions (R. Radu, 2021, p. 180).

Therefore, in such a context, data is transformed
from a simple tool into an independent object of legal
protection, and digital technologies become not only a
means of realizing rights, but also a condition for their
existence, which, in turn, creates a new legal reality
where the effectiveness of human rights protection
directly depends on the level of technological
development and digital literacy of society. There is a
need to integrate technological capabilities with legal
guarantees to ensure comprehensive protection of the
individual in the digital space.

The fourth generation of human rights is the
independence and alternativeness of the individual
in choosing lawful behavior, which is based on
human autonomy, within a single legal field, norms
of morality and religion. At the same time, the list of
new human rights includes: euthanasia, sex change,
organ transplantation, cloning, same-sex marriage,
artificial insemination, a child-free family, independent
of state interference in life according to religious and
moral views. The catalog of human rights of the fourth
generation consists of two subgroups: somatic rights
and information rights. As we can see, new human
rights concern a wide variety of spheres of social
relations. Therefore, the problem of regulating such
rights is acute in many countries of the modern world,
in particular in Ukraine.

The key factors (determinants) of the emergence and
evolution of a new generation of human rights, which
are due to the progress of medicine and biotechnology
and concern the right of an individual to dispose of his
own body and organs, are the following:

1) Scientific and technological progress — the
globalization of the educational environment, the
spread of technical knowledge and the informatization
of all spheres of life have accelerated the circulation
of information, which has become a key driver of the
development of science and society;

2) Interdisciplinarity of scientific exploration -
scientific development is not limited to the framework
of individual branches of knowledge; the synthesis
of various scientific directions contributes to the
acceleration of obtaining new results and increases
their effectiveness. This applies to both humanitarian
and technical disciplines, and such interdisciplinarity
is productive for the accumulation of additional
knowledge. Somatic rights are the result of such a
comprehensive scientific approach;

3) Transformation of social mentality — first of
all, there is a change in the social attitude towards

individuality; man is no longer considered as a
collective being. The concepts of equality and freedom
have caused a fundamental restructuring of the ideology
of social and state processes;

4) Evolution of moral and ethical standards - an
essential characteristic of respect for the individual is
the recognition of the moral autonomy of the individual.
With the development of a post-romantic understanding
of individual differences, this principle extends to the
requirement to ensure that people are free to develop
their personality at their own discretion, even if their
views seem unacceptable to us or incompatible with our
moral ideas (Y. Turyansky, 2020, p. 24).

We agree with the scientists who not only focused
on somatic rights, but also substantiated the need for
a preliminary philosophical and legal understanding of
this issue before its constitutional and legal solution, as
well as achieving a principled consensus between legal
science, religion and philosophy. This approach seems
reasonable, since the human body should be considered
inextricably linked to spirituality.

Researchers also see the danger that the greatest loss
for humanity will occur in the process of evolution of
somatic rights - the loss of the very essence of man.
For these reasons, we also do not share the optimism of
some authors that thanks to this, man supposedly has a
real opportunity not only to improve the world around
him, but also to “transform the entire human race.” Is
it worth interfering in human nature to the extent of
changing the entire human race? Absolutely not!

We advocate for reasonable restrictions on somatic
rights (based on constitutional principles and norms),
aware of possible resistance along the way.

Scientists argue that the problem of legal
registration of the specified possibilities of the person
is complicated by the fact that for the first time in the
history of mankind, a potential conflict with established
religious and moral norms can be observed. Lawyers,
philosophers, doctors and theologians are conducting
intensive discussions on the fourth generation of
human rights. Science is unable to predict how the
implementation of these possibilities will affect future
generations, which naturally raises the question: is this
not a hidden medical experimentation on human nature
in the context of globalization processes? Obviously,
such a situation is unacceptable and requires a separate
scientific study in the legal sphere, since ignoring
this issue can have serious consequences for human
civilization (O. Bunchuk).

We do not entirely agree with such a categorical
statement. It is worth noting that the formulation of
“actual denial of the norms of religion and morality”
and “catastrophic consequences for the existence
of humanity” contains rather categorical statements
that require a more balanced approach. The fourth
generation of human rights (digital rights) does not
necessarily contradict religious or moral principles -
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rather, it requires their rethinking in the context of new
technological realities. It would be more constructive to
talk about the need for an ethical understanding of new
technologies, rather than about their a priori negation of
traditional values.

5. Conclusions.

The analysis conducted demonstrates the
evolutionary nature of the development of the concept
of human rights, which has gone from theoretical
ideas to normative consolidation and international
recognition. The generational classification of human
rights proposed by K. Vasak demonstrates the historical
logic of their formation in accordance with the social
needs of each era. At the same time, this concept has
significant limitations, in particular, a Eurocentric
approach that does not take into account the cultural
diversity of legal traditions of different civilizations.

The formation of the fourth generation of human
rights reflects cardinal changes in the nature of social
relations under the influence of digital technologies.
Digital rights fundamentally differ from previous
generations in the specificity of the object of legal
relations — information and data, as well as in the
methods of implementation through technological
platforms. This transformation requires not just a
supplement to the existing system of rights, but its
qualitative reconfiguration, taking into account new
forms of social interactions and threats to human
dignity in the digital space.

The inclusion of somatic rights alongside digital
rights in the fourth generation raises reasonable debates
about the ethical limits of expanding the catalogue
of human rights. Although some of these rights do
indeed question traditional moral and religious norms,
this does not mean their a priori denial, but rather
highlights the need for a balanced ethical understanding
of the technological possibilities of modernity. The
development of the fourth generation of rights requires
an interdisciplinary approach that combines legal,
ethical, technological and social aspects to ensure
the protection of human dignity in the face of rapid
civilizational change.
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CrarTs MpHUCBSYCHA TOCIIIKEHHIO KOHIICTIIIi YeTBEPTOTO TOKOMIHHSA TIPaB JIOAWHUA B KOHTEKCTI CydacCHHX
BHKITHKIB III(PPOBOTO CYCIIIbCTBA. AKTYaJ bHICTh TOCIHIIPKEHHS 3yMOBIIEHA HEOOXITHICTIO IEPEOCMHUCIICHHS Tpa-
TUIIHHOT TeHepaliitHoi Kacudikaii mpas moanHu, po3podienoi K. Bacakom, y 3B’S3Ky 3 TOSBOIO TPUHITHAIIO-
BO HOBHX (hOpM MPaBOBITHOCHH, [Ie 00’ €KTOM BHCTYIAIOTh AaHi Ta iH(opMaris B nudpoBoMy dopmati. MeTtoro
JOCITIUKEHHS € MPOBEICHHS TEOPETHKO-IIPABOBOTO AHAI3y KOHIIEILIT YeTBEPTOro IOKOJIHHS MpaB JIIOIHHH Y
KOHTEKCTi BU3HAUEHHS ii 3MICTOBHOTO HATIOBHEHHS B YMOBAaX IHU()POBOTO CYyCIUILCTBA. Y CTATTI BUKOPUCTAHO CH-
CTEeMHHUH TiAX1J, TOPIBHAIBHO-TIPABOBHIA, CTPYKTYpHO-(YHKIIOHATHHAN Ta MPOTHOCTUYHUN MeTonu. [IpoaHai-
30BaHO OOMEKEHHsI TPAJAWIIHHOI TpUTeHepaniiHOoi Kiacudikamii, 30kpeMa ii €BpOICHTPUCTCHKAN XapakTep Ta
HEBPaxyBaHHA KyJIbTypHOTO Pi3HOMAHITTS IPAaBOBHUX TpaAHIiil. POKpUTO dyanbHUl XapakTep BIUIUBY IH(PPOBI-
3amii Ha CUCTEeMY TIPaB JIFOAMHU: MOAX(DIKAIII0 TPAJAUIIIHHAX TIPaB Ta BAHUKHEHHS MPHHIUIIOBO HOBUX BHKJIUKIB.
JlochimKeHO CTPYKTYpy 9eTBEPTOTO MOKOJIHHS IPaB JIFOIMHH, 1[0 BKJIF0oYae I(pPOoBi Ta cCOMaTH4HI mpaBa. Bu3Ha-
YeHo crerudivHi XapaKTepUCTUKA ITH(PPOBUX MPAB JFOAWHH, IO BiIPI3HAIOTH IX Bi MOMEPEIHIX TOKOIIHB: CITeIl-
nivHAN 00’ €KT IPABOBITHOCHH - iH(pOpMaIis Ta qaHi y nudpoBoMy (hopmari; peamizaris yepes MUPPOBi TEXHO-
jorii. Y cTarTi 3BepHEHO yBary Ha €TUYHI THJIEMH, TTOB’s3aHi 3 PO3MIMPEHHSAM KaTaJIOTy TIPaB JIFOAWHU, 30KpeMa
MTOTEHIIHNHT KOH(IIKT 3 TPaAULIHHIMHA peNiriiHIMU Ta MOpaTsHIMA HopMamu. KoHcTaToBaHo, o (hopMyBaH-
HSI YETBEPTOTO TTOKOIIIHHS TPaB JIIOIUHH BigoOpakae KapAWHATIbHI 3MIHH B XapaKTepi CYCIUTFHUX BiTHOCHH i
BIUTHBOM IU(POBUX TexXHONOTIH. [{g TpaHchopmariis BUMarae He MPOCTO JOTIOBHEHHS iCHYIOYO1 CHCTEMH TIPaB, a
11 sKicHOT nepekoHpiryparii 3 ypaxyBaHHsIM HOBHX (popM coIliaibHOI B3aeMoii Ta HIMOBIpHUX BUKJIHKIB 1 3arpo3,
00yMOBJICHUX MTPHUPOIOI0 MHU(POBOTO TIPOCTOPY. 3pOOICHO BUCHOBOK PO HEOOX1THICTH 30aTaHCOBAHOTO ITi IXOTY
JI0 PO3BUTKY YETBEPTOTO TIOKOJIIHHS MPaB, IO MTOEJHYE MMPABOBI, €THYHI, TEXHOJIOTIYHI Ta COIIabHI aCTIeKTH IS
3a0e3MeueHHs 3aXICTY JIOACHKOI T1THOCTI B yMOBAX CTPIMKHUX ITUBLTI3aifHIX 3MiH.

Kuro4oBi ci1oBa: mpasa JIFOAWHU, YETBEPTE IMOKOIIHHS ITPaB JIOIMHU, IU(POBI IpaBa, COMATHYHI IpaBa, M-
POBE CYCITLTBCTBO.
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The article examines the general theoretical and constitutional dimensions of the legal safeguards for the

protection of freedom of expression in Ukraine.

The purpose of the study is to provide a comprehensive theoretical characterization of the legal mechanisms
ensuring the realization and protection of freedom of expression in Ukraine.

Themethodological framework ofthe researchis grounded in asystem of conceptual approaches (anthropological,
systemic, dialectical), general scientific methods (analytical, formal-dogmatic, structural), and specialized legal
methods (interpretation of legal norms, comparative legal analysis, and structural-legal methodology).

Findings and conclusions. Based on the analysis of the structure of the freedom of expression of a person as a

subjective legal right, the concept of this right is defined as the ability of a person, enshrined in legal norms and
provided by the state, to freely express views, collect, search, receive, record, store, distribute, transmit, and to
use information and ideas orally, in writing or in any other form and in any way, except for cases specified by law.

The legal mechanism for ensuring freedom of expression in Ukraine is a system of effective legal means of
implementing, protecting, and safeguarding freedom of expression in general, as well as its individual elements

(possibilities), enshrined in national legal acts and other sources of law.

I would like to emphasize that a number of positive trends in the field of legal support for the implementation
of freedom of expression are manifested in Ukraine, namely:

— formation of Ukrainian legislation (in particular, recognition of binding international documents) on issues of
freedom of expression and information rights as its component;

— increased criminal liability for crimes against journalists and their family members;

—the possibility for citizens and other subjects to apply to the Parliamentary Ombudsman of Ukraine, the Constitutional
Court of Ukraine, the European Court of Human Rights on issues of protection of freedom of expression, etc.

Despite positive trends in the field of legal protection of freedom of expression in Ukraine, there are still a
number of problems in this field. The biggest problem is the full-scale invasion of the Russian Federation against
Ukraine, which caused massive violations of the rights of journalists and mass media.

Key words: human rights, freedom of expression, information rights, violations of the right to freedom of

expression in Ukraine, Ukrainian legislation.

1.Introduction

Freedom of expression is the foundation of civil
society. Its real and maximum provision is a criterion of
the state’s democracy, and its effective implementation
is an important indicator of the level of provision of
other human opportunities.

Freedom of expression as a fundamental human
right is reflected in the main international human rights
documents of global and regional significance. In

Ukraine, the basis of the legal mechanism for ensuring
freedom of expression is national legislation, primarily
the Constitution of Ukraine dated June 28, 1996, which
“guarantees everyone the right to freedom of thought
and speech, and to the free expression of his or her views
and beliefs” (Part 1, Article 34), the Law of Ukraine
“On Information” dated October 2, 1992 (as amended
by the Law of Ukraine dated January 13, 2011), as well
as other normative legal acts.
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An analysis of Ukrainian legislation on freedom
of expression and legal guarantees for its provision
provides grounds for asserting that it needs improvement
and coordination with the norms of international legal
documents on human rights.

In Ukraine, human rights are massively violated, in
particular, freedom of expression, as a result of the full-
scale military invasion of the Russian Federation on the
territory of Ukraine.

All these arguments confirm the relevance of
the research topic and its scientific, theoretical, and
practical significance.

The aim of this study is to provide a general
theoretical overview of the legal framework for
safeguarding freedom of expression in Ukraine.

To achieve this aim, the following objectives must
be addressed:

—to define the concept and structure of the subjective
legal right to freedom of expression in Ukraine;

— to describe the legal mechanisms for ensuring
freedom of expression in Ukraine;

— to outline violations of freedom of expression in
Ukraine under wartime conditions;

— to formulate and substantiate proposals, based
on the research findings, for improving the legal
mechanisms that guarantee the exercise of the right to
freedom of expression in Ukraine.

The methodological basis of the study comprises
a system of conceptual approaches, general scientific
and specialized legal methods, as well as techniques of
scientific inquiry. The anthropological approach made
it possible to reveal the value and essence of freedom
of expression as a subjective legal right. The systemic
approach enabled an analysis of freedom of expression
as a complex construct encompassing a range of
opportunities, including information rights. The use of
the formal-dogmatic method allowed for the formulation
of definitions of the key concepts under study, as well as
proposals for improving the current legislation of Ukraine
regarding freedom of expression. Through the structural-
legal method, the structural elements of freedom of
expression as a subjective legal right were identified. The
study also employed such methods as dialectical analysis,
comparative analysis, and interpretation of legal norms.

Analysis of Recent Research and Publications.
Theoretical-legal, international, and branch aspects of
freedom of expression, its individual elements (possibilities)
and the relationship with other human rights are investigated
by the following famous domestic and foreign scientists:
V. Bed, S. Gilbert, M. Harrison, M. Verpo, J. Wilcke,
E. Zakharov, O. Kokhanovska, N. Kushakova-Kostytska,
O. Nesterenko, V. Pavlykivskyi, S. Shevchuk and others.

2. The concept, structure of the subjective legal
right to freedom of expression in Ukraine

Scientific sources from the theory of state and law,
international law, constitutional law of Ukraine, and

other legal sciences contain different interpretations of
the content and structure of freedom of expression as a
subjective legal right.

According to modern scientific research,
international documents on human rights, and
normative legal acts of Ukraine and other states,
freedom of expression is not considered a political right
of a citizen but a personal right inherent to everyone. In
this context, S. Shevchuk’s researches on constitutional
theories of understanding the content and meaning of
freedom of expression are important. In particular, the
researcher considers the following theories:

— the theory of four values (developed by the
American professor T. Emerson), according to which
constitutional guarantees of freedom of expression are
aimed at ensuring the development of the individual;
their acquisition of knowledge and establishment of
the truth; participation of all subjects of society in the
process of state decision-making;

—the theory of the political process (it is represented
by Professor A. Michaeljohn, American judge R. Bork).
According to it, the only purpose of the constitutional
guarantee of freedom of expression is to support the
democratic political process;

— the theory of the free market of ideas (it originated
in the works of the English philosophers D. Milton and
J.S. Mill). It assumes that open debate, in the absence
of state intervention, leads to the discovery of the truth,
or at least to the determination of the best prospects, or
to the solution of social problems;

—the theory of individual self-realization (developed
by the American professor M. Radish), according
to which the constitutional guarantee of freedom of
expression serves to ensure the only fundamental social
value — the self-realization of the individual. (Shevchuk S.,
2005).

S. Shevchuk emphasized that these theories, which
are mostly inherent in the American constitutional
doctrine, determine the constitutional practice of the
US Supreme Court, although they are no less relevant
for other countries, for the practice of the ECtHR
(Shevchuk S., 2005). In this context, it is appropriate
to emphasize the publication of “Freedom of Speech.
Decisions of the Supreme Court of the United States”,
which highlights thirteen court cases of the Supreme
Court of the United States related to freedom of speech
— they vividly illustrate the legal duel between the right
of citizens to speak freely and the powers of the state to
intervene and punish (Maureen Harrison, Steve Gilbert,
2004).

In our opinion, the meaning of the freedom of
expression is most fully revealed by the theory of
individual self-realization, which covers various aspects
of the manifestation of a person’s views in the political,
economic, spiritual, and aesthetic spheres, and not only
in one of them. In our opinion, freedom of expression is
a type of personal human rights.
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Section 1. Current issues of constitutional and legal status of human and citizen

Philosopher J.S. Mill stressed that for the mental
well-being of mankind (on which all other types of
well-being depend), freedom of thought and freedom of
expression are necessary (Mill J.S, 2001).

At this stage of society’s development, freedom of
expression as a natural possibility of a person is most
fully reflected in the main international documents
on human rights, which embody the achievements
of humanity during the entire period of its existence.
These documents record the possibilities of the
external manifestation of specific elements of human
consciousness (views, faith, beliefs, etc.), for example:

— the right to freedom of thought, conscience, and
religion (Article 18 of the Universal Declaration of
Human Rights (UN, 1948) (hereinafter - UDHR);
Article 18 of the International Covenant on Civil and
Political Rights (UN, 1966) (hereinafter - the ICCPR)
); Article 10 of the Charter of Fundamental Rights of
the EU);

— the right to freedom of thought, conscience,
religion, and belief (Paris Charter for a new Europe);

the right to freedom of beliefs and to their free
expression (Article 19 of the UDHR);

— the right to freely adhere to one’s views (Part 1,
Article 19 of the ICCPR) and the right to freely express
one’s views (Part 2, Article 19 of the ICCPR);

— the right to freedom of expression (Article 10 of
the Convention for the Protection of Human Rights
and Fundamental Freedoms (Council of Europe, 1950)
(hereinafter - the Euroconvention));

— the right to freedom of expression (Article 11 of
the Charter of Fundamental Rights of the EU).

ICCPR and Euroconvention are also components of
the national legislation of Ukraine.

The ICCPR declares that «everyone shall have the
right to hold opinions without interference» (Part 1,
Article 19); «everyone shall have the right to freedom
of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of
his choice» (Part 2, Article 19).

The structural elements of freedom of expression,
according to the European Convention (Article 10), are
the following possibilities of a person: to hold opinions
and to receive and impart information and ideas.

The content and structure of freedom of expression as
a subjective legal right, the principles on which it is based
are primarily reflected in the Constitution of Ukraine, the
Law of Ukraine «On Information». In a number of other
legal acts, the legal means of realization, protection,
and safeguarding of this freedom in general, as well as
its individual elements (possibilities), are defined: Law
of Ukraine «On Media» of 13 December 2022; Law
of Ukraine «On State Support for Media, Guarantees
of Professional Activity, and Social Protection of
Journalists» of 23 September 1997; Law of Ukraine

“On Access to Public Information” of 13 January 2011;
Law of Ukraine «On the Basic Principles of Ensuring
Cybersecurity of Ukraine» of 5 October 2017.

The Constitution of Ukraine enunciates a number of
important principles on which freedom of expression is
based: 1) social life in Ukraine is based on the principles
of political, economic, and ideological diversity (Part 1,
Article 15); 2) No ideology shall be recognised by the
State as mandatory (Part 2 of Article 15); 3) censorship
is prohibited (Part 3 of Article 15); 4) provision
of information security, along with the protection
of sovereignty and territorial integrity of Ukraine,
provision of economic security, are the most important
functions of the State, and a matter of concern for all the
Ukrainian people (Part 1, Article 17); 5) ensuring the
free and comprehensive development of the individual
in society (Article 23).

The Constitution of Ukraine guarantees everyone
«the right to freedom of thought and speech, and to the
free expression of his or her views and beliefs» (Part 1,
Article 34); «everyone has the right to freely collect,
store, use and disseminate information by oral, written
or other means of his or her choice» (Part 2 of Article
34). So, the Constitution of Ukraine declares individual
opportunities for everyone, that are:

— freedom of thought and speech;

— the right to freely express one’s views and beliefs;

— the right to freely collect, store, use and impart
information (so-called information rights).

According to the Constitution of Ukraine, the
so-called information rights are not a component of
freedom of expression, as it is enshrined in the main
international human rights documents. Freedom
of speech is declared in the Basic Law of Ukraine
separately from freedom of expression.

The Law of Ukraine «On Information» (Article 2)
also singles out the guarantee of the right to information
among the main principles of information relations;
freedom of expression of views and beliefs. The
mentioned law of Ukraine enshrines: “Everyone has the
right to information, which provides for the possibility
of freely obtaining, using, distributing, storing and
protecting information necessary for the realization
of their rights, freedoms and legitimate interests”
(Part 1, Article 5); «the state guarantees all subjects of
information relations equal rights and opportunities to
access information» (Part 1, Article 7).

Therefore, according to the Law of Ukraine «On
Information»:

— the right to information includes separate
opportunities for receiving, using, distributing, storing,
and protecting information;

— the right to information is not included in the
freedom of expression, as it is declared in the main
international human rights documents.

In the Civil Code of Ukraine (in the second book,
«Personal non-property rights of a natural person»), the
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freedom of expression is, unfortunately, not declared.
However, the document contains a caveat that the
list of personal non-property rights established in
it is not exhaustive (Part 3 of Article 270). The Civil
Code of Ukraine declares the right of an individual to
information as one of the personal non-property rights
that ensures his social existence. In particular, it is
established that a natural person has the right to freely
collect, store, use and disseminate information (Part
1 of Article 302). In our opinion, a person’s freedom
of expression is an inalienable personal non-property
right; therefore, it should be reflected in the Civil Code
of Ukraine.

Analysis of the content and structure of the freedom
of expression of a person, based on the Constitution
of Ukraine, the Law of Ukraine «On Informationy,
international documents (ICCPR and the European
Convention), gives grounds for drawing a number of
important conclusions.

1. The interpretation of the considered human
freedom in the main international human rights
documents and in the Constitution of Ukraine is not the
same, so it is necessary to eliminate this discrepancy,
namely, to declare in the Constitution of Ukraine that
everyone has the right to freedom of expression. In
addition, it is expedient to declare not only the freedom
of expression but also the freedom of their formation in
the main international acts on human rights and in the
Constitution of Ukraine.

2. Freedom of expression, according to the ICCPR
and the European Convention, which are part of
the national legislation of Ukraine, includes such
possibilities (elements) as to adhere to one’s views and
to freely express views (this right includes the following
freedoms: to seek, receive, impart, disseminate any
information and ideas).

In Article 34 of the Constitution of Ukraine, in
contrast to international acts on human rights, the
components (possibilities) of freedom of expression are
not specified. The Law of Ukraine “On Information”
does not declare the right to information as a component
of freedom of expression but considers it as a separate
possibility of subjects.

Therefore, the structurally subjective legal right
to freedom of expression consists of the following
elements (possibilities):

— adherence to one’s views;

— free expression of views (this right covers the
following freedoms: to collect, search, receive, record,
store, distribute, impart, and use information and ideas,
except for cases defined by law).

In our opinion, the structure of freedom of
expression of views reflected in the legislation of
Ukraine needs some clarification. First, the right to
adhere to one’s views is not subject to legal law, as it
concerns the internal sphere of the individual. Secondly,
the informational rights of a person have a double

subordination; they belong both to the right to form
their views (these are the possibilities of searching,
accessing, receiving, and storing information and
ideas) and to the right to their expression (these are the
possibilities of distribution, transmission, and use of
information and ideas). In view of this, it is proposed,
as already mentioned, to declare in the Constitution of
Ukraine not only the freedom of expression but also the
freedom of their formation.

3. The results of a comparison of the elements
of freedom of expression as a natural right and as a
subjective legal right in Ukraine allow us to state that
the elements (possibilities) of freedom of expression as
a natural right are generally reflected in the legislation
of Ukraine. However, some elements of freedom of
expression, such as the ability to change one’s views,
refuse them, and not express them, also need to be
legally enshrined in the Constitution of Ukraine.

In the Constitution of Ukraine, it is also necessary to
enshrine the following normative provision: no one can
be forced to express views or refuse them. In order for
such a normative legal provision not to be declarative,
it is necessary to provide administrative responsibility
for coercion to express views and coercion to renounce
them.

4. Based on the analysis of the structure of the
freedom of expression of a person as a subjective legal
right, the concept of this right is defined as the ability
of a person, enshrined in legal norms and provided
by the state, to freely express views, collect, search,
receive, record, store, distribute, transmit, and to use
information and ideas orally, in writing or in any other
form and in any way, except for cases specified by law.

3. The mechanism of the legal protection of
freedom of expression in Ukraine

Freedom of expression, like any other right of a
person or other subjects, in addition to its consolidation
and proclamation, requires the establishment of legal
means of implementation, protection, and safeguarding,
which together constitute a legal mechanism for its
provision. In general, legal protection of freedom of
expression does not require high financial costs of the
state; it is necessary to create an effective system of legal
guarantees of the right in question and its elements,
which would correspond to international norms.

I believe that the main purpose of the state in the
field of the legal protection of freedom of expression
is its (the state’s) non-interference in the exercise of
freedom of expression, not creating obstacles to its
implementation. The state’s activities to ensure freedom
of expression should be carried out in the following
areas:

— legislative declaration of freedom of expression
and its individual possibilities;

— delineation of clear boundaries of freedom of
expression;
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— assistance in the realization of freedom of
expression in necessary cases (for example, during
peaceful assemblies, when expressing views by children,
journalists, or when accessing information, etc.);

— creation of mechanisms for promoting the
formation of people’s views (in the educational process,
in the mass media, etc.);

— protection of freedom of expression from possible
encroachments on it;

— protection of freedom of expression in cases of
encroachment on it or obstruction in its implementation.

The legal mechanism for ensuring freedom of
expression in Ukraine is a system of effective legal
means of implementing, protecting, and safeguarding
freedom of expression in general, as well as its individual
elements (possibilities), enshrined in national legal acts
and other sources of law.

I would like to emphasize that a number of positive
trends in the field of legal support for the implementation
of freedom of expression are manifested in Ukraine,
namely:

— formation of Ukrainian legislation (in particular,
recognition of binding international documents) on
issues of freedom of expression and information rights
as its component;

— increased criminal liability for crimes against
journalists and their family members;

— the possibility for citizens and other subjects to
apply to the Parliamentary Ombudsman of Ukraine, the
Constitutional Court of Ukraine, the European Court
of Human Rights on issues of protection of freedom of
expression;

— support and development of the national
audiovisual product;

—reduction of the number of state television and radio
organizations and subjects of information activity, etc.

Despite positive trends in the field of legal protection
of freedom of expression in Ukraine, there are still a
number of problems in this field. The biggest problem is
the full-scale invasion of the Russian Federation against
Ukraine, which caused massive violations of the rights
of journalists and mass media.

4. Violation of freedom of expression in the
conditions of war in Ukraine

With its full-scale military invasion of Ukraine, the
Russian Federation caused violations of both natural
human rights and subjective legal rights enshrined in
Ukrainian legislation.

In the three years and four months since the start
of Russia’s full-scale war, the Russian Federation has
committed 839 crimes against journalists and media
in Ukraine, according to monitoring by the Institute of
Mass Information (hereinafter -IMI).

AsofJune 24,2025, Russian forces have killed a total
of 107 journalists in Ukraine. Of these, 12 journalists
were killed while performing their professional duties

(839 crimes committed by the Russian Federation
against journalists and media in Ukraine, 2025).

On March 1, 2022, LIVE TV channel operator E. Sakun
died as a result of Russian shelling of a TV tower in Kyiv.

On March 13, 2022, Russian occupiers shot dead
The New York Times correspondent Brent Renaud in
Irpen near Kyiv. Another American journalist, Juan
Diego Herrera Arredondo, was wounded.

On March 14, 2022, Ukrainian journalist
O. Kuvshynova was killed during artillery shelling by
Russian troops in the village of Gorenka, Kyiv region.
Irish citizen Pierre Zakrzewski, the operator of the Fox
News TV channel, was killed the same day.

On April 3,2022, in the city of Mariupol, the Russian
military killed the Lithuanian director and documentary
maker Mantas Kvedaravicius. The director died while
trying to leave the city.

On May 30, 2022, a journalist of the French channel
BFMTYV, Frédéric Leclerc-Imhoff, was killed in
Luhansk Oblast as a result of Russian shelling.

On September 8, 2022, O. Yurchenko, operator of
the “Pryamiy” TV channel, who served in the Armed
Forces of Ukraine, died in the battles for the liberation
of the city of Balaklia (Kharkiv Region) (Russia
committed 454 crimes against journalists and media in
Ukraine in seven months, 2022).

In June 2025, V. Voloboyev, a mobilized journalist
from the Kryvyi Rih city newspaper Pulse, was
killed. He died as a result of a Russian attack on a
military training ground. At the time of his death, he
had only been in military training for five weeks. At
the Pulse city newspaper, the journalist has worked for
five years. Other illegal offenses against journalists and
media were also committed during the war in Ukraine,
namely: kidnapping of journalists — 29; injuries to
journalists — 42; attacks on journalists — 46; harassment
of journalists, threats, intimidation — 130; shelling of
TV towers — 21; raids and attacks on media editorial
offices — 30; cybercrimes — 106; turning off Ukrainian
broadcasting and broadcasting Russian propaganda —
35 (839 crimes committed by the Russian Federation
against journalists and media in Ukraine, 2025).

Among the problems of the legal protection of
freedom of expression in Ukraine, we can also single
out the following:

— ineffective information policy in the field of
countering the information war waged by the Russian
Federation against Ukraine;

— imperfection, inconsistency with international
human rights documents of certain provisions of
Ukrainian legislation on freedom of expression;

— an inadequate level of ensuring the professional
activity of journalists and especially their safety;
ineffective investigation of crimes against them and
their family members;

— insufficient provision of access to the Internet for
citizens.
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5. Conclusions

The structure of the subjective legal right to freedom
of expression, enshrined in the legislation of Ukraine,
includes the following elements (possibility) of a person:
1) to adhere to one’s views; 2) to freely express views
(this right includes the freedom to seek, receive, impart,
transmit any information and ideas - except for cases
specified by law). It was emphasized that the right to
adhere to one’s views does not fall under the scope of
legal law, as it concerns the internal sphere of a person.
The structure of freedom of expression as a subjective
legal human right needs to be supplemented with the
following possibilities: to change one’s views, not to
express them, to renounce them.

The mechanism of the legal protection of freedom
of expression in Ukraine consists of the following
elements: national legislation (in particular, ratified
international treaties as part of it), which declares
freedom of expression, as well as its individual
possibilities (elements); legal means of realizing
freedom of expression; legal means of its protection;
legal means of its safeguarding.

Taking into account the provisions of international
human rights documents, it is proposed:

a) to amend Part 1, Article 34 of the Constitution of
Ukraine as follows:

“Everyone has the right to freedom of formation and
expression of views. This right includes the ability to
freely collect, seek, receive, record, store, disseminate,
transmit, and use information and ideas, to change one’s
views, to renounce them and not to express them in any
form and by any means.”

b) to supplement the Constitution of Ukraine with a
regulatory provision: “No one can be forced to express
views or to renounce them.”

The main problem in the field of legal protection of
human rights, in particular, and freedom of expression
in Ukraine, is a significant, massive violation of these
rights by the Russian Federation as a result of its full-
scale military invasion of Ukraine.

In the 21st century, in the center of Europe, the
totalitarian state of the Russian Federation committed
terrible crimes against the Ukrainian people, in
particular, encroachment on freedom of expression.
This is a period of trials both for Ukraine and for
other countries of the world and for each of us
personally. In my opinion, strengthening the faith of
the Ukrainian people, and forming a strong Christian
state in Ukraine will help to overcome the enemy and
win the final victory! Ukraine is a shield for Europe
and other countries of the world! The countries of the
world should take an example from Ukraine in its fight
against evil and injustice! The struggle takes place not
only on the material level but also on the spiritual
level! Strong faith in God is the key to Ukraine’s final
victory!
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AHoTauis

VY craTTi mpoaHaIi30BaHO 3arajIbHOTCOPETHYHI Ta KOHCTUTYIIHHI aCIeKTH I0PUIMYHOTO 3a0e3MeueHHs CB0OO-
JIV BUPaKEHHS MOTVISI/IIB B YKpaiHi.

MeTor0 TOCITIPKEHHS € 3aralbHOTEOPETHYHA XapaKTePHCTHKA IOPHIMYHOTO 3a0e3IIeueHHs CBOOOIN BUPAKEH-
HS TIODVISAIIB B YKpaiHi.

MeTo0I0Ti9Hy OCHOBY TOCIIIKCHHS CTAHOBHTH CHCTEMa KOHIICTITYATbHUX IIXOIIB (aHTPOIONOTIYHHMA,
CUCTEMHHH, JTIaIeKTHYHHUH ), 3araTbHOHAYKOBHX (aHaTi3, (POPMaIbHO-TOTMATHIHUH, CTPYKTYPHHN) METOIB 1 CTIe-
[iaTbHO-IOPUANIHAX METO/IB (TIyMadeHHS IOPUINIHIX HOPM, TIOPiBHAIBHO-TIPABOBUH, CTPYKTYPHO-IIPABOBHIN).

Ha mincragi anami3zy cCTpyKTypH CBOOOAN BHpPaKEHHS TOTIISIIB JIIONMHHY SIK Cy0’ €KTHBHOTO IOPHANYHOTO TIpaBa
MOHSTTA L[LOTO IpaBa BU3HAYCHO SK MOXKIIMBICTD JIFOAMHH, 3aKpiIUIeHa B IOPUANYHHAX HOpMax Ta 3abe3redyBaHa
JIepKaBoI0, BUTHO BHPaXKaTH MOTYISIIN, 30MpaTH, ITyKaTH, OACPKyBaTH, (pikcyBaTH, 30epiraTi, MOMUPIOBATH, TIe-
penaBaTy i BUKOPHCTOBYBATH iH(opMarliro Ta ifnei ycHo, MIChMOBO ab0 B Oyab-sKiil iHIIH Gopmi Ta B Oymb-saKuit
croci0, KpiM BHUIAJKiB, BA3HAYCHUX 3aKOHOM.

IOpummaaM MexaHi3MoM 3abe3eueH s CBOOOAN BHPaKSHHS MOMIS/IIB B YKpaiHi € cuctemMa e(peKTUBHHUX IOPH-
JTMYHAX 3ac00iB peaizarlii, OXOPOHU Ta 3aXUCTy CBOOOAN BUPAKECHHS MOIVIA/IB 3arajioM, a TAKOK OKPEMHUX il erne-
MEHTIB (MOXITMBOCTEH ), 3aKPITUICHNXK Y HAlllOHAIFHIX HOPMAaTHBHO-TIPABOBHX aKTaxX Ta B IHIINX JDKEPETax Mpasa.

Haromnomeno, mo B YkpaiHi IpOsIBISETHCS PSIT HO3UTUBHUX TEHIACHIIN y cepi mpaBoBOro 3a0e3nedeHHS pe-
amizamii cBoOOaM BUPaKSHHS TOTTISAIIB, a caMe:

— (opMyBaHHS 3aKOHOJABCTBA YKpaiHU (30KpeMa, BU3HAHHS 000B’S3KOBHMH ISl ce0e MIKHAPOAHUX JOKY-
MEHTIB) 3 MTUTaHb CBOOOAN BUPAKECHHS IOTIIAIB Ta iHPOPMAIIIHIX TpaB sIK ii CKIIaI0BOi;

— TIOCHJICHHS KpUMIHAJIBHOI BiIIOBIAIFHOCTI 32 3JIOYMHH MTPOTH KYPHAIICTIB Ta WICHIB IXHIX CciMeil;

— MOXJTHBICTB TPOMAJISH Ta IHIINX Cy0’ €KTiB 3BEpTATHCS 70 MTAPIaMEHTCHKOT0 oMOyicMeHa Yikpaiau, Konctury-
niitaoro Cymy Ykpaiau, €BponeiichKoro Cyy 3 IpaB JIFOIUHH 3 TTUTAaHb 3aXHCTY CBOOOIN BUPAKEHHS MTOTYISIIIB T iH.

[ompu no3utuBHI TeHAeHMI ¥ chepi mpaBoBOTO 3a6€31MeUeHHS CBOOOIN BHPAKEHH OMIISIIB B YKpaiHi, 3a1H-
IIA€THCST BCE XK TAaKM IIIe HU3Ka MpobieM y it cepi. Haitbinbmioro mpobneMoro € moBHOMacIITaOHE BTOPTHEHHS
Pociiicekoi @enepartii mpoTn Ykpainw, sike CIPUIHMHIIO MAacOBi MMOPYIICHHS TPaB )KypHATICTIB Ta Meia.

KurouoBi csioBa: mpaBa JroAuHN, CBOOOA BUPaKEHHS MOTIISAIB, iHPOPMAIIiiiHi TpaBa, IIOPYIIEHHS CBOOOIN
BHPaKCHHS MOTVIAIIB B YKpaiHi, 3aKOHOIaBCTBO YKpaiHU.
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Summary

The article is devoted to a comprehensive study of the theoretical and conceptual foundations of the rule of law and
the problems of practical implementation of its principles in modern conditions. The relevance of the study is due to
the presence of a significant gap between the theoretical concepts of the rule of law and their practical implementation
in democratic societies. The purpose of the work is to analyze the basic principles of the rule of law, identify factors
that hinder their effective implementation, and study the mechanisms of the formation of the rule of law.

The study uses a systematic approach, methods of comparative legal analysis, structural-functional and
historical-legal methods. The evolution of the concept of the rule of law from ancient times to the present day
is analyzed, the conceptual differences between the concepts of “rule of law” and “rule of law” in the context of
various legal traditions are revealed.

Special attention is paid to the study of the triune structure of the principle of the rule of law, which includes
ideological-conceptual, normative-legal and practical-implementation components. It was found that the key
problem of modern state-building is not the absence of relevant legislation in the field of human rights, but the lack
of effective mechanisms for transforming legal norms into real instruments for protecting civil rights.

It is proven that the rule of law is not a static construct, but a dynamic process that requires constant interaction
between theoretical understanding, normative consolidation and practical implementation of legal principles. The
results of the study indicate the need to develop more effective mechanisms for implementing the principles of
legal statehood and the formation of an appropriate legal culture in society. Prospects for further research include
studying the impact of digitalization and globalization processes on the transformation of traditional models of
legal statehood.

Key words: rule of law, rule of law, constitutionalism, human rights, legal culture

1. Introduction and mechanisms of the functioning of the rule of law

The issue of the rule of law remains one of the
central themes of modern constitutional law and state
theory, which is due to the need to rethink traditional
approaches to the organization of state power in the
context of globalization and democratization of social
relations. The relevance of studying the principles

is due to the presence of a significant gap between the
theoretical concepts of rule of law and their practical
implementation in modern democratic societies.
Despite the broad constitutional consolidation of the
principles of the rule of law in the basic laws of most
countries of the world, the problem of creating effective
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mechanisms for transforming regulatory provisions
into real instruments for protecting citizens’ rights and
limiting state power remains unresolved. This issue
becomes particularly acute in the context of the need to
ensure a balance between the formal consolidation of
democratic principles and their actual implementation
in socio-political practice.

The theoretical foundations of the rule of law have
been studied in the works of leading foreign scholars,
in particular J. Waldron (2016), B.Z. Tamanaha (2004)
analyzes the history, political and theoretical aspects of
the rule of law. Modern approaches to understanding the
rule of law are presented in the works of C.R. Sunstein
(2024), who examines the principles of the rule of
law in the American Journal of Law and Equality,
and G. Lamond (2014), who studies legal sources and
customary law in the context of the rule of law. The
European perspective of the rule of law is revealed in
the studies of U. Haltern (2018), who analyzes the ways
of conceptualizing the European rule of law, and T.
Endicott (2020), who explores the relationship between
access to justice and the rule of law. Domestic aspects
of constitutionalism and human rights are highlighted
in the works of D. Byelov, M. Hromovchuk, D.
Berlinger (2021), who consider the modern doctrine of
constitutionalism and the classification of human rights.

The purpose of the study is to conduct a
comprehensive analysis of the theoretical and conceptual
foundations of the rule of law, identify problems in the
practical implementation of its principles, and study the
mechanisms for the formation of effective rule of law in
modern conditions.

The objectives of the study are: 1) to analyze the
theoretical and conceptual foundations of the rule of law
and reveal its essential characteristics; 2) to investigate
the problems of the practical implementation of the
principles of rule of law and factors that hinder their
effective implementation; 3) to determine the structural
components and mechanisms for the formation of the
principles of rule of law in modern conditions.

The research methodology is based on the use of a
systemic approach, which allows us to consider the rule
of law as a holistic phenomenon in the interconnection
of all its elements. Methods of comparative legal
analysis were used to study various concepts of rule of
law, the structural-functional method to determine the
mechanisms for implementing the principles of rule
of law, and the historical-legal method to study the
evolution of the concept of rule of law.

The scientific novelty of the study lies in the
comprehensive analysis of the triune structure of
the principle of the rule of law, which includes the
ideological-conceptual, normative-legal and practical-
implementation components, as well as in identifying
the patterns of interaction between the theoretical
understanding, normative consolidation and practical
implementation of the principles of the rule of law.

2. Theoretical and conceptual foundations of the
rule of law

The construction of a rule of law is a multifaceted
process that involves not only the creation of state
institutions capable of guaranteeing the rule of law and
the protection of civil rights, but also the existence of
various political forces, social groups and social strata
with their unique needs and characteristics of legal,
political, social and economic activity (Waldron, J.,
2016).

The scientific consensus in legal doctrine indicates
that the construction of a rule of law is a promising task
that involves a comprehensive renewal of the economic,
political and legal system of society. The main
challenge in implementing the rule of law principle is
not legislative shortcomings in the field of human rights
and freedoms, but the lack of functional mechanisms
for their practical implementation. Constitutional
guarantees of free medical care, the right to work, free
education and other social rights are formally enshrined,
but their implementation in a number of democratic
states remains problematic (Byelov D., Hromovchuk M.
& Berlinger D., 2021, p. 35).

At the current stage of socio-political development,
the concept of a “rule of law” has become widely
used in scientific discourse and political practice, but
its interpretation remains ambiguous. Researchers
demonstrate diametrically opposed approaches to
understanding this phenomenon: one group of scientists
tries to substantiate the thesis that the proclamation
of state sovereignty and independence automatically
transformed the state into a rule of law, while another
group of researchers consistently proves that the
formation of a true rule of law is a long-term project,
the implementation of which requires significant time
resources and systemic transformations.

At the same time, an objective analysis of modern
state-legal reality convincingly demonstrates a
significant gap between regulatory requirements
and their practical implementation. Empirical data
and sociological research demonstrate that many
constitutional principles and legislative guarantees
remain declarative, not receiving proper implementation
in the everyday practice of public administration and
law enforcement. Therefore, this situation actualizes
the need for a critical rethinking of existing approaches
to building a legal state and developing more effective
mechanisms for implementing legal norms. Special
attention needs to be paid to studying the factors that
hinder the transformation of formal legal requirements
into real instruments for protecting citizens’ rights and
limiting state power, since this issue is a key challenge
for modern state-building (Byelov D., Hromovchuk M.
& Berlinger D., 2021, p. 36).

It is undeniable that the rule of law is a sovereign
state entity that functions in the conditions of a
developed civil society and provides effective legal
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protection of fundamental rights and freedoms of
the individual with the help of legal instruments.
The conceptual basis of such a state is a system of
fundamental principles, among which the leading place
is occupied by: the principle of the rule of law as the
basis of the constitutional system, the doctrine of the
division of state power into independent branches,
guaranteeing the real provision and protection of human
and citizen rights and freedoms, compliance with the
principle of legality in the activities of all subjects of
legal relations, as well as the formation of a high level
of legal culture in society. It is worth emphasizing that
the effectiveness of the functioning of the rule of law
is determined not only by the formal consolidation of
these principles in regulatory legal acts, but also by
their practical implementation through a system of state
and non-state institutions. Of particular importance is
the interaction between state structures and civil society
institutions, which ensures the democratic nature of
public administration and creates the prerequisites
for the real implementation of the principles of legal
statehood in socio-political practice (Tamanaha, B.Z.,
2004, p. 16).

The concept of a legal state, which has its historical
roots in the ancient political and legal tradition and
has received powerful development in the period of
Modern times, in modern conditions is moving from
theoretical constructions to practical implementation.
The constitutional consolidation of the principle of
legal statehood in the basic laws of many modern
states actualizes the problem of filling the category of
“legal state” with specific legal content and developing
mechanisms for its practical implementation. The
conceptual essence of a legal state is revealed through a
system of its fundamental principles, and the process of
state and legal construction can be successfully carried
out only under the condition of effective implementation
of certain legal standards and the creation of effective
mechanisms for the implementation of the fundamental
principles of legal statehood (Sunstein, C.R., 2024,
p. 500).

The conceptual approach that provides for a clear
distinction between the concepts of “legal state” and
“rule of law” on the basis of their genetic affiliation to
different legal traditions deserves special theoretical
attention. According to this doctrinal position, the
concept of “rule of law” is an organic product of the
Romano-Germanic (continental) legal family, while
the concept of “rule of law” was formed within
the framework of the Anglo-Saxon (common law)
legal tradition (Lamond, G., 2014, p. 27). Such
methodological differentiation, in our opinion, justifies
the inadmissibility of the mechanistic identification
of the above categories, their subordination of one
concept to another or the interpretation of one concept
as a component of another. It should be noted that
this theoretical position has found wide recognition

in modern European legal science and has received
support in the practice of European legal institutions.

The conceptual differences between these concepts
correlate with the fundamental features of the
respective legal systems: if the Romano-Germanic
tradition emphasizes the systematization of legal
norms, codification and the primacy of written law,
then the Anglo-Saxon model gives preference to
judicial precedent and the evolutionary development
of legal principles through judicial practice. In fact,
such a comparative perspective allows for a deeper
understanding of the specifics of each of the concepts
and avoids terminological confusion, which often arises
when legal categories are uncritically borrowed from
different legal traditions without taking into account
their historical and cultural context.

3. Problems of practical implementation of the
principles of the rule of law

Ensuring the effective implementation of
fundamental human rights for all persons under the
jurisdiction of a certain state is the prerogative, first of
all, of the state authorities, since it is state institutions
that have the exclusive competence to provide formal
and legal general obligation to those regulatory
conditions that are necessary for the full enjoyment of
the fundamental rights of each person. In the case when
the state uses its potential in this area as effectively as
possible and positions the provision of human rights as
its priority function, such a state can be qualified as a
legal one (Byelov D., 2021, p. 36).

Therefore, in our opinion, a legal state is a state
formation characterized by real, rather than declarative,
provision of human rights. It is this conceptual formula
that emphasizes the fundamental difference between the
formal constitutional enshrining of rights and freedoms
and their practical implementation in social and legal
reality.

The essential characteristic of the rule of law is the
transformation of abstract legal guarantees into specific
mechanisms for the protection and implementation of
individual rights. This involves not only the creation
of an appropriate regulatory framework, but also the
formation of an effective system of legal institutions,
procedures and mechanisms capable of ensuring the
practical implementation of constitutional principles in
the everyday lives of citizens. This interpretation of the
rule of law focuses on the effectiveness of state activity
in the field of human rights, which makes the criterion
for assessing the legal nature of the state not so much
the presence of relevant regulatory provisions as their
actual effectiveness and ability to ensure real protection
of human dignity in all spheres of public life.

The issue of conceptualization and substantive
content of the category “rule of law” became the
subject of in-depth scientific research at the beginning
of the twentieth century, when a number of fundamental
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works devoted to this topic appeared. The rule of law
was considered by leading theorists of that time as
the most advanced form of state organization, a kind
of scientific and practical laboratory in which the
conceptual foundations of the future social order are
formed. At the same time, a characteristic feature of
scientific approaches at the beginning of the last century
was the interpretation of the rule of law not as an
empirically achievable reality, but as a normative ideal
to which humanity should strive. This methodological
approach reflected the awareness of the complexity and
multifaceted nature of the task of building a true rule
of law. The pessimistic assessment of the prospects
for the practical implementation of the ideal of the
rule of law was based on a deep understanding of the
anthropological limitations of human nature. According
to this concept, the creation of an authentic rule of
law is possible only under the condition of the moral
improvement of all humanity to the level of “holiness”,
which, obviously, does not correspond to the real
possibilities of neither the current nor the nearest future
period of the development of civilization (Haltern, U.,
2018, p. 677).

Such a theoretical position, in our opinion,
actualizes the question of the ratio of the ideal and the
real in the process of state formation, as well as the
need to develop pragmatic approaches to the gradual
implementation of the principles of legal statehood
in conditions of objective anthropological and social
limitations. And this, in turn, encourages a rethinking of
strategies for building a legal state, taking into account
the real possibilities and limitations of human nature.

4. Mechanisms of formation and structure of
principles of a democratic state based on law

It should be emphasized that the actualization
of the issues of a state based on law at the present
stage of social development is a natural phenomenon
that reflects the objective needs of state and legal
construction. It is possible to state the formation in
modern legal doctrine of a relatively stable scientific
consensus on the substantive characteristics and
essential features of this phenomenon. At the same
time, the conceptual understanding of a state based on
law as a specific form of organization and functioning
of state power, characterized by a democratic regime
of constitutional governance and legality, the principle
of the rule of law, a system of separation of state
power with mechanisms of mutual control between
its branches, mutual responsibility of the state and the
individual, as well as the recognition, guarantee and
provision of fundamental rights and freedoms of man
and citizen, has acquired the status of a fundamental
theoretical position in modern jurisprudence (Endicott, T.,
2020, p. 380).

At the same time, as the evolution of doctrinal
concepts of classical legal positivism (K. Gerber,

D. Dicey, R. Iering, P. Laband, A. Yesmen) and
neo-positivist theories (G. Kelsen) convincingly
demonstrated, all attempts to terminologically replace
the concept of “rule of law” with the categories of
“state of laws” or “state of legality” give rise to
extremely complex methodological problems that
remain theoretically unsolved, and ultimately lead to a
conceptual distortion of the understanding of the role of
law in society and the essence of the legal order as such
(Lamond, G., 2014, p. 27).

In view of the above, a completely justified practical
explication of the definition of the rule of law as a special
form of legal organization and the exercise of public
and political power in its relations with individuals
as subjects of law and bearers of constitutionally
recognized and normatively enshrined rights and
freedoms of man and citizen is systematic state-building
activity aimed at the practical implementation of the
fundamental principles of rule of law.

The issue of the formation of the rule of law is
characterized by double significance, combining both
scientific and theoretical and practical and applied
components. On the one hand, the research focus is
directed at an empirical assessment of the real level of
implementation of the law-regulatory function of state
and public institutions, on the other - at a comprehensive
analysis of the current state and prospects for the
development of rule of law, including the identification
of mechanisms, processes and trends that determine
and optimize the trajectories of its further development.

It is worth emphasizing that a number of countries
did not limit themselves to a declarative declaration
of intentions to build a legal state, but carried out a
constitutional consolidation of their legal status in
the form of a fundamental constitutional norm. The
principle of a legal state as a fundamental principle of
the constitutional system finds its embodiment primarily
in the implementation of the rule of law, the functioning
of state power on the basis of its institutional division
into legislative, executive and judicial branches, ensuring
mutual responsibility of the state and the individual,
constitutional guaranteeing and protection of human and
citizen rights and freedoms (Tamanaha, B. Z., 2004, p.
130). In our opinion, it is these constitutional provisions
that form the regulatory and legal matrix that has
determined, determines and will continue to determine
the conceptual parameters of the general development
of the state system. These principles form the basis for
the gradual transformation of formal legal regulations
into real mechanisms for the legal regulation of social
relations and ensuring the effective functioning of the
rule of law in Ukrainian realities.

The conceptual basis of the rule of law is inextricably
linked with the establishment of the principle of popular
sovereignty and the subordination of state power to the
interests of society. The rule of law is an institutional
system of bodies and institutions that ensure and protect
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the optimal functioning of civil society in conditions of
democratic governance. The essential characteristic of
such a state is the rule of law, to which power structures
at all levels, political parties and public organizations,
civil servants and private individuals are equally
subordinate. The historical process of the formation of
the rule of law statehood is characterized by a common
pattern — the progressive movement of humanity
towards freedom, which is manifested in conscious
efforts to limit state power, force it to strictly comply
with legal regulations and protect the honor and dignity
of man as the highest social value.

The principle of the rule of law in society is
a fundamental principle of the rule of law, which
determines all its other principles, in particular the
subordination of the state itself and its institutional
structures to the law. According to scientific concepts,
the rule of law is characterized by qualities inherent
in law itself, namely: justice, humanity, and must
constitutionally enshrine the inalienable natural rights
of each individual. Ensuring the inviolability of human
rights, protecting their honor and legitimate interests,
creating effective mechanisms for their protection and
guaranteeing are one of the cardinal principles of the
rule of law, which determines its social legitimacy and
moral and ethical justification (Byelova M., Farcash I.-M.
& Byelov D., 2022, p. 32).

According to the position of some researchers, the
conceptual scope of the principle of the rule of law
significantly exceeds the limits of its regulatory and
legislative implementation, which necessitates the need
for a multi-faceted analysis of this phenomenon. In the
structure of the content of the principle of the rule of
law, three interrelated components are distinguished:

firstly, the ideological and conceptual component,
which includes the formation of certain theoretical ideas
and doctrinal positions in the field of legal consciousness,
which create a worldview basis for understanding the
essence and meaning of the rule of law;

secondly, the normative and legal component, which
provides for the institutional consolidation of relevant
provisions in current legislation, their formalization
through a system of constitutional norms, laws and by-
laws, which creates a legal basis for the functioning of
the rule of law;

thirdly, the practical and implementation
component, which covers the real implementation of the
principles of the rule of law in specific areas of social
relations through the activities of state institutions, law
enforcement practice and social behavior (Haltern, U.,
2018, p. 681).

Such a triune structure of the principle of the rule of
law, in our opinion, emphasizes its complex nature and
the need to ensure harmonious interaction between the
theoretical-conceptual, normative-legal and practical-
applied levels of its functioning in order to achieve
effective legal statehood.

As we can see, this concept, in particular, contains
a scheme: the principle of the rule of law arises as a
certain idea in the theory of constitutionalism, is fixed
in the system of constitutional and legal norms and
through them is transformed into social relations. Or
vice versa: social relations are concentrated and fixed
in the norms of constitutional law, on the basis of which
the principles of the rule of law are formulated.

Thus, the scheme of implementation, transformation
into life of the principles of the rule of law fully
coincides with the mechanism of the emergence and
implementation of constitutional and legal norms. In
this case, the resolution of the issue of the moment of
emergence of the principle of the rule of law is of great
importance. There are two main scientific positions on
this issue, in particular: constitutional consolidation
of the principle of the rule of law (ideas that are not
enshrined in the basic law cannot be considered
principles of the rule of law); regulatory influence on
law enforcement practice can also be exercised by such
legal ideas-principles of the rule of law that are not
enshrined in the constitution.

It seems appropriate to emphasize that the
conceptual basis of the principle of the rule of law is
objective public interests and needs that are formed
and transformed regardless of the subjective will of the
legislator. The key role in identifying and articulating
such public needs belongs to legal practice, which by
its immanent nature is designed to quickly adapt to
dynamic changes occurring in the legal sphere.

Undoubtedly, the process of emergence and
formation of a principle as a scientific concept or guiding
principle of legal practice is characterized by duration
and multifacetedness, legislative consolidation is only
the culminating stage of this complex evolutionary
process. It is worth noting that scientific discussions and
practical verification of the adequacy of the principle
of the rule of law to real social relations do not stop
even after its incorporation into the text of the basic law,
and often receive an additional incentive for further
development. Thus, the fact of normative consolidation
of the idea in an act of higher legal force is an indicator
of the existence of a specific principle of the rule of
law, it is this constitutionally consolidated principle that
further serves as a starting point and methodological
guideline for the further development of both legal
science and law enforcement practice. Such dialectical
interaction between theoretical understanding, practical
testing and normative consolidation ensures the
dynamic development of the principles of the rule of
law in accordance with the evolution of social relations
and the legal needs of society.

5. Conclusions

The analysis shows that the rule of law is a complex
multifaceted phenomenon that combines theoretical
concepts, regulatory and legal foundations and practical
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implementation mechanisms. The key characteristic of
the rule of law is not just the formal consolidation of
democratic principles in constitutional legislation, but
their real implementation through an effective system
of human rights protection, ensuring the rule of law and
the functioning of mechanisms for mutual control of the
branches of power.

The fundamental problem of modern state-building
remains a significant gap between the declarative
provisions of constitutions and their practical
implementation. Empirical studies convincingly
demonstrate that many legal guarantees are formal in
nature, not providing real protection of citizens’ rights.
This situation highlights the need to develop more
effective mechanisms for transforming legal norms into
effective instruments of social regulation.

Understanding the rule of law as a dynamic process,
not a static construct, is of particular importance. The
triune structure of the principle of legal statehood,
which includes ideological-conceptual, normative-legal
and practical-implementation components, emphasizes
the need to ensure harmonious interaction between
theoretical understanding, legislative consolidation and
practical implementation of legal principles.

The prospects forbuilding alegal state are determined
by the ability of society and state institutions to ensure
effective interaction between formal legal regulations
and the real needs of citizens, creating conditions for
the gradual transformation of normative ideals into
the everyday practice of democratic governance. This
requires a comprehensive approach that combines
constitutional reforms, institutional building and the
formation of an appropriate legal culture in society.

Prospects for further research in this area include
an in-depth study of the mechanisms for the effective
implementation of the principles of the rule of law
in different national contexts, the development of
innovative methodological approaches to assessing
the quality of legal protection for citizens, as well
as a comparative analysis of successful practices
in building a rule of law in different legal traditions.
Special attention should be paid to the study of the
impact of digitalization and globalization processes on
the transformation of traditional models of the rule of
law, as well as the development of new indicators and
criteria for assessing the effectiveness of the functioning
of legal institutions in modern conditions.
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AHoTanisn

CTaTTs NpHUCBsiYCHA KOMIUICKCHOMY JOCII/PKEHHIO TEOPETHKO-KOHLENITYaJIbHUX 3acall IPaBoBOi JIep)KaBH Ta
SIBHICTIO 3HAYHOTO PO3PUBY MiXK TCOPETUYHHUMHE KOHIICTIIIISIMHU TIPABOBOI IEPKaBHOCTI Ta IX MPAKTUIHOIO IMILIE-
MEHTAIII€I0 B IEMOKPATUYHUX CYCITUTBCTBAaX. MeTOI0 poOOTH € aHalli3 OCHOBHUX IPUHIIMIIIB ITPABOBOI JIEPIKaBH,
BHABJICHHS (DAKTOPIB, IO MEPEUIKOKAIOTH 1X e(DeKTHBHOMY BTIJICHHIO, Ta TOCIIIKCHHS MEXaHi3MiB ()OPMYBaHHS
MIPaBOBOi JEP>KaBHOCTI.

VY nmocmimkeHHI BHKOPHUCTAHO CHUCTEMHHH IIIXill, METOAW MOPIBHAIBHO-TIPABOBOTO aHAMi3y, CTPYKTYp-
HO-(DYHKIIIOHAJTBHUH Ta iICTOPUKO-TIpaBOBHIA MeToH. [IpoaHani3oBaHO €BOIIOLII0 TIOHATTS IPaBOBOI JePIKaBH Bij
AQHTHYHHX YaciB IO CY4aCHOCTI, PO3KPHUTO KOHIIETITyaJ bHI BIIMIHHOCTI MiXk MOHATTSAMH «IIPaBOBa JIEPXKaBa» Ta
«BEPXOBEHCTBO TIPaBa B KOHTEKCTI Pi3HUX MPABOBHUX TPAJUIIIH.

Oco0nuBy yBary IpHIJICHO JOCHIIIKEHHIO TPUEIMHOT CTPYKTYPH IPUHLUITY IIPABOBOI IepIKaBH, 110 BKIIIOYAE
17ICOTOTIYHO-KOHIIENTYaIbHY, HOPMAaTHBHO-TIPABOBY Ta MPaKTHYHO-IMIUIEMEHTAIlIHY CKJIanoBi. BussieHo, mo
KITFOYOBOIO TPOOJIEMOI0 CyYacHOTO AEP:KaBOTBOPEHHS € HE BiICYTHICTH BiIIOBITHOTO 3aKOHOJABCTBA y cepi
IpaB JIIONWHM, a Opak e(peKTHBHUX MeXaHi3MiB TpaHC(hOpMallii TPaBOBUX HOPM Yy peallbHi IHCTPYMEHTH 3aXHCTy
IPOMaISTHCEKHUX IPaB.

JoBezeHo, 110 paBoBa JepiKaBa sBIsiE COO0I0 HE CTATHYHY KOHCTPYKIIIO, 8 JUHAMIYHHUIA TPpOLeC, SKUil BUMa-
rae MOCTIHHOT B3aeMOZI1 MK TEOPETHYHIM OCMHUCICHHSIM, HOPMaTHBHUM 3aKPITUIEHHSIM Ta MPAKTHYHOIO peai3a-
Li€I0 TIPABOBUX MPHUHIUIIB. Pe3ynpraTi OCTIHKEHHS 3aCBIUyIOTh HEOOXIqHICTE PO3POOKH OLIBIT €PEeKTHBHUX
MeXaHi3MiB IMITTIEMEHTAIIil MIPUHITAITIB TIPABOBOI JEP>KaBHOCTI Ta ()OPMYBaHHS BiIIIOBITHOI MPaBOBOI KyIBTYPH
B CyCIUTBCTBI. [IepcrieKTHBY MoabIIiX TOCIiIKEeHb BKIIFOYAlOTh BUBYCHHS BIUTUBY ITUQPOBIi3allii Ta rimodaiiza-
LifHUX TpoIeciB Ha TpaHCc(OpMAIIiFo TPATUIIIITHIX MOJIENEH MPaBOBOi ePKABHOCTI.

KorouoBi ciioBa: paBoBa jepikaBa, BEpXOBEHCTBO [TPpaBa, KOHCTHTYLIOHAIII3M, [TPpaBa JIFOAUHH, IIPABOBA KYIIb-
Typa.
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Summary

Dialogue between courts is a mechanism for improving modern constitutional jurisdiction. The growth of
information in this century has led to complex conflicts, making it difficult to provide a constitutional response
solely based on the internal context of the country. Thus, there is a tendency among constitutional judges to look
for other experiences to summarize their impasses, dialogical activities, and exchange of legal reasoning between
courts, an expression capable of contributing to reducing the discretion of the constitutional interpreter and the
protection of fundamental rights.

After the thematic detailing, the methodological aspects applicable to these vocalizations are evaluated,
explaining in general their conditions, characteristics, modalities, object, hypotheses and objectives, to address
in the following topic the assumptions and legitimizing bases of judicial dialogue, to prove how constitutional
theory serves as a support for the construction of this network of legal interaction, highlighting, in particular,
the perspective of constitutionalism as a dynamic process, the contribution of constitutional hermeneutics,
countermajoritarian the position of the Court and the improbability of building a Global Constitution in the world.

Finally, we try to systematize judicial dialogues between Constitutional Courts, offering a procedural
interpretation of how a foreign judgment can be internalized in the national reality of the Supreme Court,
emphasizing the possibility of a step-by-step approach to contextualize constitutional orders inserted in different
contexts, mainly using comparison as an interpretive method. In this context, the work is the result of the reflexive
organization of the exchange of influences between constitutional judges, who play an essential role in the
collaboration of the rationalization and control of power with the exchange of horizontal experiences, given that
the dissemination of jurisprudential agreements between constitutional courts are tools capable of reducing the
limits of the interpreter’s discretion and protecting fundamental rights that are vulnerable due to the level of
rooting of paradoxes and their global projection in constitutional jurisdiction.

Key words: judicial dialogue, constitutional courts, European Court of Human Rights, court decisions, validity.

1. Introduction

Judicial dialogue is a human rights communication
tool that, in its best expression, contributes to the
optimization of transnational protection of human
rights. Judicial dialogue is, without a pipe, one of the
most fashionable concepts in the right-wing world.
How the courts interact with each other to resolve those
complex issues that concern more than one ordination
is of obvious interest. And if this is true in general
terms, then the judicial dialogue has found the most
fruitful field for activity in the field of international law.
In Europe, the legal space consists of different levels,
each with its constitutional Court. The constitutional
courts of the Member States, the Court of Justice of the
European Union, and the European Court of Human

Rights must ensure the effectiveness of certain freedoms,
the material content of which is homogeneous. But if
everyone has a say in this already somewhat crowded
house, no one can impose themselves on others. In this
context, only through dialogue can possible differences
be smoothed out. However, this phenomenon does not
only occur on the European continent.

The functional definition of judicial dialogue focuses
on the advantage that, as a tool of legal communication, it
could play, first of all, in the protection of human rights and,
in general, in the qualitative development of the right person
as such. From this point of view, dialogue would be fruitless.
He interprets from cognitive activity at the judge’s expense,
striving to form legal knowledge within the framework of
the verdict, judicial, and case management.
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2. The Legal Nature of Constitutional Dialogue

The metaphor of dialogue between constitutional
courts and legislatures was born in Canada to describe
the role of the Supreme Court after the adoption of the
Charter of Rights and Freedoms in 1982. It was then
considered again in the Anglo-American academic
space of comparative constitutional law, and then in
Latin America, to describe or call for a new concept
of constitutional justice, whose deliberative rationality
would enhance or even exceed political representation.
These formulations illustrate a certain circulation of
constitutional ideas simultaneously with doctrinal
work to legitimize the power of judges in very different
contexts. Already in Canada, this metaphor caused
heated debate. The connection of constitutional justice
with the advisory paradigm raises questions, since it
is difficult to imagine how the control function of a
judge and his powers to abolish or amend legislative
texts could be anything other than a transfer within the
separation of powers.

Constitutional justice was first developed a century
later, particularly at the end of the Second World
War, and the theory that accompanied it (Ginsburg T.,
Versteeg M., 2014). This refers to the one proposed in
the context of continental Europe by the Austrian legal
theorist Hans Kelsen, who participated in its formation
in Austria in 1920. Schematically, the legal order is a
system of norms built hierarchically, and each norm
operates when the norm is developed of the highest rank,
up to the Constitution (Kelsen H., 1962). The judge
checks the validity of the norms within the system; A
constitutional judge, whether he is a court specializing
in this review or an ordinary judge under the supervision
of a general supreme court, verifies the compliance of
all or part of the norms with the constitutional norm,
thus performing an essential function in structuring the
legal order (Kelsen H., 1928).

Constitutionalismand constitutional justiceunderwent
a new transformation in the last two decades of the
twentieth century, when neo-constitutionalism redefined
legal systems. In addition to the increasingly frequent
appeal to higher norms, called constitutionalization
or fundamentalization, there was a substantialization
of the legal justification based on texts related to these
laws. Higher standards are a balancing act embodied
by proportionality control (Barberis M., 2015). Then
the legitimacy of the legal order passes from the law
and representatives to the rights, principles, and values
that the constitutional order will strive to achieve in
the “process of axiologizing legal orders” (Champeil-
Desplats V., 2012). Constitutional justice is no longer
a procedural tool for verifying the validity of a norm
in the system of positive law that Kelsen imagined; it
becomes, in the words of Georges Vedel, the guardian
of a certain transcendence specific to the rights and
principles that pass through the legal system (Vedel G.,
1988).

This evolution, which is less linear than its general
presentation might suggest, has been accompanied
by numerous and more or less subtle criticisms. The
most famous was formulated in the 1960s, when the
American constitutionalist Alexander Bickel proposed
the “objection to the counter-majority” (Bickel A.,
1986) against the argument in the case of Marbury v.
Madison. The judge, who checks the conformity of a
rule with the Constitution, is opposed to democratically
elected representatives - this is especially true in cases
where the judge reviews a law passed by Parliament.
Alexander Bickel agrees with Justice Marshall’s
argument that the primacy of the Constitution must be
effective, but denies, in the absence of legal provisions
on this point, that the judge is the body authorized to do
so; she even considers, from the point of view of moral
and democratic legitimacy, that she is the least qualified
body to do so, since she is not elected. The specter of
an illegitimate “government of judges” has flourished
(Lambert E., 2005). This criticism is similar to that
initiated by Hans Kelsen, regarding the “intolerable”
transfer of power from Parliament to the constitutional
judge, when the reference standard of its review is based
on rights and not only on procedural norms (Kelsen H.).
Anideological dimension is added for those who believe
that constitutional courts establish neoliberal values
that would simultaneously subjugate political, legal,
and sociocultural elites (Hirschl, R., 2004). In essence,
the problem lies in the supremacy of the decisions of
the constitutional judge in the legal order compared to
the decisions of elected representatives, as US Supreme
Court Justice Robert Jackson said: “We are not final
because we are infallible, but we are infallible only
because we are final.” This evolution, apparently less
linear than its summary might seem, was accompanied
by numerous and more or less sophisticated criticisms.
The most famous was formulated in the 1960s, when the
American constitutionalist Alexander Bickel proposed
a “counter-majority objection” (Bickel A., 1986) to
the argument in the case of Marbury v. Madison. A
judge who checks the compliance of a norm with the
Constitution is opposed to democratically elected
representatives — this is especially true when the judge
controls a law adopted by the Parliament. Alexander
Bickel agrees with Justice Marshall’s argument that
the primacy of the Constitution must be effective,
but denies, in the absence of legal provisions in this
regard, that a judge is an authority authorized to do so;
It even considers, in terms of moral and democratic
legitimacy, that it is the least qualified body to do so,
since it is not elected. The specter of an illegitimate
“government of judges” has blossomed (Lambert E.,
2005). This criticism is similar to the one initiated
by Hans Kelsen himself, regarding the “unbearable”
transfer of power from Parliament to the constitutional
judge, when the reference standard for its revision is
based on rights, not only procedural norms (Kelsen H.).
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An ideological dimension is added for those who
consider that constitutional courts establish neoliberal
values that would simultaneously subjugate political,
legal, and sociocultural elites (Hirschl, R., 2004). The
problem lies in the supremacy of the decisions of the
constitutional judge in the legal order compared to the
decisions of elected representatives, as Justice Robert
Jackson of the US Supreme Court said: “We are not
final because we are infallible, but we are infallible only
because we are final” (Cour supréme des Etats-Unis,
Brown v. Allen, 1953).

Several theoretical answers have been provided,
demonstrating that the constitutional judge does not
exercise such supremacy. There are two series.

These rather formal answers prove that various
power relations in the political and legal system limit
the powers of a judge. These limitations refer to the
institutions that are courts, that is, their composition,
organization, or status (Tusseau G., 2012). They also
refer to the norms in question. Since the constitutional
judge is only a negative legislator who has the possibility
of repealing the norm adopted by the positive legislator,
the latter may instead adopt an equivalent norm (Kelsen
H.), which can create different problems depending
on the modalities of constitutional justice specific to
each legal system. The constituent bodies can revise
the reference standard for the control exercised (Vedel
G., 1992). The judge is then only a “switch” for Louis
Favoret, whose function would be to indicate to the
representatives whether the provision in question should
fall within the scope of the law — then this provision
corresponds — or to the Constitution — this provision
should be elevated to the constitutional rank, to be
valid. Then, the judge does not have the “last word”
(Favoreu L., 1994); he only has the first word on which
the electoral composition should depend. Other, more
substantial answers consider that the constitutional
judge only applies normative principles characteristic
of the legal community and which are binding on him,
as proposed by Ronald Dworkin, or that he formulates
values necessary for the legal order, which voting
(Dworkin R., 1995) cannot constitute a mere vote, as
Alexander Bickel himself wrote, or that he participates
through his deliberative capacity in a form of democratic
representation (Bickel A.). Another, more critical
approach assumes that the judge is introduced into the
environment of dominant opinion, socio-economic
relations, or strictly legal constraints that weigh
on his reasoning (Rousseau D., 1995). Conversely,
some studies in the United States are interested in the
interpretation of the Constitution by political bodies, or
even reduce each department to its function, returning
the judge to his function of resolving disputes (Troper M.,
Champeil-Desplats V., Grzegorczyk C., 2005), which is
tantamount to both a reminder of the limitations that
weigh on the judge and a departure from the distorted
vision of constitutionalists who would expect too much

from the courts. To move away from this variant of
the so-called political constitutionalism (as opposed to
“legal constitutionalism”), which considers that it is the
executive and legislative branches as representatives,
and not the judge, who should ensure compliance with
the Constitution (Bellamy R., 2007).

In this context, the idea of constitutional dialogue
emerged in the late 1990s, which was at once a theoretical
response to the argument of the opposing majority, a
middle ground in these debates, and a description of a
new practice of constitutional justice in specific legal
systems. It takes the form of a metaphor for a dialogue
that would take place between the constitutional judge,
on the one hand, and the executive and legislative
branches, on the other. This dialogical judicial control
would consist of an interaction through which the
political authorities would have the opportunity to
confirm their interpretation of the Constitution and
respond to what the judge had proposed (Tushnet, M.,
2009).

While neo-constitutionalism asserted itself at
the end of the 20th century, this dialogical concept
corresponded to a broader political thought. To
preserve the axioms of liberal democracy while noting
its aporias, despite the expectations raised by its arrival
in 1989, many political theorists look beyond elections
and propose a more deliberative approach. This new
political procedurality brings together an unparalleled
plurality of views and even makes their communication
an active principle of democratic action (Habermas
J., 1997). Often drawing on this work, proponents of
constitutional dialogue argue that the judge is no longer
content with monitoring the validity of norms and
imposing his decisions on elected representatives, just as
these representatives are no longer the sole depositories
of political legitimacy. They all continuously exchange
opinions, where no decision is ever final but is
constantly open to discussion. The proposed reversal
is total: the constitutional judge becomes an essential
actor in democracy, since he produces arguments within
the framework of public debates.

In this respect, the metaphor of dialogue would have
enormous explanatory and transformative potential;
It would allow both to abolish the postulates of
constitutional theory in terms of constitutional justice
and the separation of powers, and to explain as well as to
relieve their tension; It would embody a new democratic
moment of constitutionalism in the broader context of
the crisis of liberal democracies and representation. In a
sense, it is about preserving the idea of the constitutional
judge and the fundamental axiologized norm that
he would defend, without freezing the content of the
constitutional order or assuming a higher legitimacy of
any voice in the institutional game.

The metaphor has become classic in English-
language works on comparative constitutional law,
based on the observation of the Commonwealth
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countries, where this dialogical alternative would
appear, and in constant connection with the US tradition.
The first thing to do here is to present the conditions of
a particularly lively and stimulating debate. They are
not entirely related to the French context, in which, as
we have seen, the question of the relationship of the
constitutional judge with other states has already given
rise to similar questions. The debate on constitutional
dialogue as such has also given rise to two studies in
France (Carpentier M., 2019): particularly in-depth,
they have attempted to place this concept within a
model of constitutional justice and to logically break
down its elements as possible criteria, which makes
it possible to reassess the French tradition in this area
usefully. This is not our aim here; rather, it is a matter
of stepping aside and questioning the construction of
doctrinal discourses concerning constitutional dialogue
based on the context of this metaphor.

It is also difficult not to mention the dialogue
between judges, which is often invoked in France to
describe the exchanges that take place between national
and European courts (Young A., 2017) through previous
decisions, the influence that case law has on each other,
and all the everyday moments of socialization that mark,
in a broader sense, the “global community of judges”
(Slaughter A.-M., 2003). Although the content of the
constitutional dialogue (Dawson M., 2013) considered
here is different, since it concerns legislative bodies, the
two concepts nevertheless share the idea that courts are
advisory bodies that facilitate debate in the public space.
In both cases, dialogue places supreme judges as close
as possible to values and far from the simple normative
control envisaged by Kelsen, or even the traditional
hierarchy of norms, as the theses of legal pluralism in
Europe suggest (Auby J.-B., 2010). The dialogue of
judges is like the dialogue studied here. This expression
is so meaningless because it is used in a general sense to
refer to the relations of systems, legitimizing the central
place of the judge in modern societies (Magnon X.,
2016). Suppose the metaphor of constitutional dialogue
can tell us so much from a comparative perspective. In
that case, it is because it is a compelling example of
the circulation of legal concepts and instruments. In this
regard, many of the difficulties experienced by legal
science in general arise, namely the relevance of the
scientific qualification of the so-called legal situation;
the role of such qualification about the legitimacy of
institutions and the interpretations of constitutional texts;
the essential link between description and prescription,
that is, between the restitution of a phenomenon and the
formation of reality. This metaphor offers a privileged
position to observe the link between the creation of
law and its study. Dialogue is not a reality that can
be accessed outside its doctrinal qualification. On the
contrary, legal discourses here show their capacity to
explain and justify one or another state of affairs in the
game of power.

This is because the circulation of legal concepts
and instruments, which has intensified in the process
of globalization, tends to make us forget about the
problems specific to the different contexts from which
legal concepts and instruments emerge. Or even to
conceal the fact that they are constructed, stemming
from conflicting interests and academic spaces involved
in games of influence, constitutionalism remains
primarily a political phenomenon, and the search for
the legitimacy of constitutional courts remains a matter
of power. Although legal concepts do not circulate
identically from one context to another or even take
on very different meanings, their circulation ultimately
provides an opportunity to shed more light on each
context. We therefore propose to situate discourses
on the dialogue between constitutional judges and
legislatures in the context of the realities they faced.

We will first examine the emergence of the dialogue
metaphor in Canada, which was used to describe the
new State of positive law in the late 1990s. Adopting the
Charter of Rights and Freedoms in 1982, the Supreme
Court found itself in a completely new situation,
compensated by original textual provisions intended to
spare the legislator and the so-called dialogical practice
of the Court. However, from the very beginning, this
metaphor was the subject of sharp criticism, in particular
because it lacked relevance to describe the reality of
power relations in Canada, where the Supreme Court
finally had the last word, breaking with the tradition of
parliamentary sovereignty, and at a time when conflicts
between the English-speaking majority and the French-
speaking minority threatened the federal project.
Similar developments affected New Zealand and the
United Kingdom. The idea of constitutional dialogue
was widely taken up during the 2000s in the English-
speaking academic space of comparative constitutional
law to form a new concept of constitutional justice, in
contrast to the model embodied by the US Supreme
Court. More recently, as it was becoming well-known
in the English-speaking world, it was taken up again in
Latin America, in favor of a completely different, much
more radical theoretical approach, which is about the
fight against the presidential form that freezes the game
of power and inhibits the realization of social rights.
These two formulations reflect an inevitable increase in
the abstraction of the concept developed in Canada and
a very different use.

3. The American Model of Constitutional Judicial
Dialogue

This study analyzes the concept of judicial dialogue
in multilevel protection of fundamental rights in the
United States, Canada, and Latin America.

Inparticular, this phenomenon’s different typologies,
characteristics, and fundamental elements will be
examined based on the most relevant doctrine and
case law on the subject. Subsequently, the relationship
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between the Constitutional Chamber and the Inter-
American Court of Human Rights (hereinafter referred
to as the ICCHR), that is, between the “Courts of San
José” (Ferrer Mac G.E., Herrera Garcia A., 2013),
will be analyzed, in particular, through the hierarchy
of the American Convention on Human Rights in
domestic law, the use of the Inter-American Convention
jurisprudence by the Constitutional Chamber and the
reverse phenomenon, as well as the conflict that arose
between both jurisdictions as a result of the decision in
the Artavia Murillo case, to determine the presence or
absence of judicial dialogue.

Since the mid-1990s, the first studies of “global
constitutional law” have emphasized the growing role of
constitutional judges as protagonists of legal circulation,
using “‘extra-systemic” arguments or increasingly
referring in their decisions to international law and the
decisions of other constitutional courts (L’Heureux—
Dube C., 2001). This phenomenon has been confirmed
at the international level in the decisions of regional
protection bodies such as the Inter-American Court
of Human Rights and its counterpart, the European
Court of Human Rights. The gradual increase in the
recognition of foreign law and legal comparisons by
domestic, international, and supranational case law
highlights the so-called “judicial dialogue” (Bonilla
Haideer M., 2016). In this regard, a distinction should
be made between “horizontal dialogue” and “vertical
dialogue”. The first occurs between bodies of the same
level, particularly Constitutional Courts, Chambers
or Tribunals, or at the international level between
the Inter-American Court of Human Rights and its
counterparts, the European Court of Human Rights or
the African Court of Human Rights. In this respect,
there are legal systems that demonstrate openness
in the use of comparative law and the jurisprudence
of international tribunals, such as the Constitutional
Court of South Africa, and, conversely, there are cases
of legal systems where this openness is very limited,
such as the Supreme Court of the United States. The
second phenomenon, the so-called vertical dialogue,
occurs in relations between national, international, or
supranational jurisdictions and can be carried out from
the top down or vice versa. In this field, the relations
between the Constitutional Courts and the Inter-
American Court of Human Rights are studied within the
Inter-American System of Protection framework. In the
field of multilevel protection in Europe, the relationship
between constitutional jurisdictions and the European
Court of Human Rights is analyzed, as well as at the
supranational level, with the Court of Justice of the
European Union (EU).

In the field of fundamental rights, it is possible
to establish a common cultural space that allows the
creation of the preconditions for establishing judicial
dialogue. In this sense, the success of judicial dialogue
is due to several factors: 1) the globalization of

normative sources; 2) the internationalization of human
rights and guarantees of their protection, which are no
longer the exclusive jurisdiction of States, which is why
there is a multilevel constitutionalism; 3) the existence
of common problems. Regarding the latter, we can
mention the protection of the environment, same-sex
marriage, issues related to bioethics such as euthanasia,
the beginning and end of life, religious symbols,
international terrorism, the rights of immigrants, as
well as the emergence of new rights related to new
technologies, such as the right to access the Internet.
These rights are present at all latitudes, and to them,
national and international jurisdictions have had to give
responses that are not the same at all latitudes. In this
sense, the jurisprudence of a specific constitutional,
convention, or supra-constitutional Court can stimulate
a reaction in other legal systems that can propose an
identical, similar, or different solution to the same
problem, demonstrating the influence that can exist
between jurisdictions and the weight that comparative
law currently has (Vergottini G., 2013). Strictly
speaking, the term “judicial dialogue” is used whenever
a decision contains references to decisions that come
from a system different from that in which a particular
judge works and, therefore, external to the system in
which the decision must explain its effectiveness.
The distinction between “influence” and “interaction”
is beneficial. The former is unidirectional, while the
latter implies plausible reciprocity resulting in “mutual
enrichment.” So, only if we observe interaction does it
seem reasonable to engage in the topic of dialogue.

In this sense, dialogue is a process of interaction
and mutual relations. On the other hand, there can be a
dialogue between legislators, that is, between different
parliaments (Scaffardi L., 2011 ), as well as between
doctrines, as reflected in recent studies (Pegoraro L.),
but the object of our research will be the circulation
of law through the interpretative activity of judges.
The metaphor of dialogue between the Canadian
constitutional judge and the provincial and federal
legislatures has been the subject of much criticism,
primarily for its relation to the reality of constitutional
justice: here it is not so much a dialogue as a monologue
of the Supreme Court of Canada, to which the legislator
almost always responds approvingly (Morton F.L.,
1999 ). Indeed, in 2003, Andrew Petter argued that
behind this “dubious dialogue” lies the supremacy of
the judge (Petter A., 2003), while “not all legislative
responses are evidence of genuine dialogue, and many
are better described as echoes, rather than responses,
to standards set by the judge” (Petter A., 2003).
Responding to a 2007 review of his first study by Peter
Hogg, Andrew Petter argued that the notion of dialogue
retains too much of a quantitative dimension, since the
accumulation of a large sample of legislative and legal
data does not allow us to demonstrate anything about
the nature of the interaction between the judge and the
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legislator. Let alone the democratic legitimacy of the
constitutional judge (Petter A., 2007). Is any legislative
action that affects Charter law a “legislative extension”?

Both authors acknowledged as early as 1997 that
there were situations in which the judge reserved the
final word. They argue that this is the case when the
judge decides that section 1 of the Charter does not apply
because the law is a denial rather than a limitation of a
right, or when the unconstitutionality concerns the very
purpose of the law, which is the first step in the review
introduced by the Oakes decision, or, finally, when
the issue is particularly controversial. The legislature
refrains from acting; the judge must take a firm decision
to provoke a reaction (Hogg P.W., Bushell A.).

There is still the possibility of applying this clause in
Article 33, but we have seen that it has minimal reality.
There are not so many possibilities left for an honest
dialogue. It is not excluded that the use of metaphor
partly creates the fact it should convey. Andrew Petter’s
criticism goes further, questioning, beyond the reality
of the dialogue, its function. It is possible that “dialogue
theory () came to the rescue” of Canadian judges as they
“broke their teeth” on several complex political and
social issues, when their position, before the adoption
of the Charter, was much more procedural, often in
the shadow of public debate (Petter A., 2003). The
Charter appeared in the context of “liberal legalism”,
dating back to the nineteenth century, which saw the
judge as a neutral and impartial arbiter, excluding
any political assessments and reasoning solely based
on legal texts, in a formalistic way (Petter A., 2003).
Such an approach could not justify the position of the
judge, who guaranteed legal statements proclaiming
fundamental rights, and no longer simply a technique
for organizing power and the distribution of powers.
Thus, “Charter scholars have worked on alternative
theories” to legalism that no longer works. The
metaphor of dialogue has offered a theory for these new
jurisdictional practices, such as the “creative” rewriting
of legislation by judges or the proportionality review
that supports the “apparently neutral way of making
judicial decisions” characteristic of legalism. Although
the proportionality test has a rational dimension similar
to the mathematical objectivity described by Robert
Alexi, it is, above all, an in-depth assessment of
legislative acts that brings the judge dangerously close
to the role of legislator or, at the very least, an evaluation
of'a political nature. The paradox is that to enter into this
apparent logic of dialogue, the Supreme Court has not
simply softened the sharpness of its provisions in place
of a brutal censorship of the law; it has developed tools
which, while allowing interaction with the legislator,
place the Court in a privileged position in the legislative
process. The metaphor of dialogue would not only help
to create the reality it is supposed to describe and make
it understandable, but it would also disguise a function
that is difficult to accept: the legislator only responds

to the norms that the judge establishes, interpreting the
Constitution and assessing the content that opposes it.
Thus, the use of the metaphor of dialogue, in Andrew
Petter’s view, besides being rather nondescript, misses
its mark:

Used as a justification for constitutional review
as it relates to the Charter, the theory of dialogue
minimizes rather than legitimizes. By acknowledging
the subjective nature of Charter decisions, the theory
of dialogue undermines the legitimacy of constitutional
review. At the same time, it seeks to explain why
legislatures should be allowed to prevail over judicial
decisions.

This analysis of the turning point in the Canadian
political and constitutional order in the 1980s is similar
to that of the Canadian political scientist Ran Hirschl.
According to him, the establishment of constitutional
justice would aim to preserve the threatening hegemony
of the sociological group that holds the power of the
legislative majority and constitutes, in the context of
parliamentary sovereignty, by safeguarding its rights
and participation in the political system in the event of
the loss of such power, all under the impartial guarantee
of the supreme judge (Hirschl R., 2004). In Canada,
Prime Minister (and also a lawyer and law professor)
Pierre Trudeau sought and then achieved the adoption of
the Charter in the name of his unequivocal commitment
to rights and freedoms. At the same time, he fulfilled
another of his desires — federal unity — by imposing the
same rule on the provinces. According to Ran Hirschl,
this is a way to preserve English-speaking power over
the federation by conceding rights within its borders to
the French-speaking minority (Morton F.L., 1987) and
entrusting the Supreme Court, a symbol of impartiality,
to resolve sensitive issues concerning languages (Cour
supréme du Canada, P.G. (Qué.) v. Quebec Protestant
School Boards, 1984) and the desire for independence,
which the famous decision of 1998 decisively limited
(Cour supréme du Canada, Renvoi relatif a la sécession
du Québec, 1998), making the Court the main forum
for resolving these delicate political conflicts (Hirschl
R., 2004). Where, on the other hand, we understand
the interest of defending the office of the Supreme
Court and its role in the constitutional dialogue: it is
about ensuring that a third party, especially if it is not
the result of an election, can confront a majority or a
minority (as in Quebec) that would deviate from good
federal legislation: in this sense, a judge is appointed,
first of all, against separatist legislatures, or populism,
as Kent Roach writes.

Elements of the Canadian debate primarily concern
constitutional justice, which has been established
since the end of the last century in many legal
systems, in countries where liberal democracy was
first established, as well as in certain countries of the
South, where it takes on particularly innovative forms
(Bonilla Maldonado D., 2013). Constitutional courts
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then find themselves at the epicenter of public debate
and democratic uncertainty. How they respond to this,
especially when the law forces them to influence all
aspects of politics, including economic, social, and
cultural, is always marked by the “judge’s fear of
becoming a ‘super-legislator’” (Roman D., 2012) and
provokes reproaches or support from their privileged
observers. This is because fundamental principles
and rights, understood as structuring the legal
order, require the judiciary to examine the positive
obligations of States. This function is more essential
than the simple guarantee of the hierarchical structure
of norms in a liberal regime. At the end of these
transformations, very schematically, parliamentary
legitimacy was partially replaced by the legitimacy
of constitutional justice. In this context, the metaphor
of dialogue between courts and legislatures has
life outside Canada and the Commonwealth, where
Parliament has never known such sovereignty. In 2014,
the Constitutional Court of Chile issued two rulings
declaring the inapplicability of military justice on
the grounds of unconstitutionality in cases involving
civilian casualties or where the circumstances indicate
that they constitute a widespread criminal offense. In
both cases, the Court based its arguments on numerous
references to both traditional international human
rights law and the jurisprudence of the Inter-American
Court of Human Rights (IACHR Court). The following
questions arise from these examples: Can these cases
be considered demonstrations of the judge’s leading
role under the prism of a new legal paradigm? Can
these cases be demonstrations of the potential growth
of the role of the constitutional judge in the context of
the emergence of a new public law? Is there a dialogue
between judges in these cases? Our position is that the
recent decisions of the Constitutional Court of Chile,
concerning the competence of military justice, are an
example of what can be called a change in the legal
paradigm, especially in the constitutional sphere. Such
a paradigm shift would have, against the background
of the slow emergence of a new public law, and as a
characteristic feature, a leading role of the judge and a
multilevel inter-judicial dialogue.

Different modalities of dialogue are presented under
the auspices of human rights interpretation. This is why
various types of dialogue translate into other varieties
of interpretation.

4. Conclusions

Thus, “dialogue between judges” refers to the
exchange of arguments, interpretations, and legal
decisions between judges, particularly during debates,
through case law or cooperation between courts. This
dialogue is an essential feature of judicial work, since
it most often determines the relationship between the
judge and the legislator and between the judge and
the magistrates who preceded him. The dialogue thus

symbolizes the relationship that judges from different
jurisdictions, sometimes from various countries,
can have, particularly the fact that judges cite each
other in their decisions. Institutional mechanisms can
provide for this dialogue or even be made mandatory.
These examples show that dialogue between judges
increasingly occurs outside institutional channels and,
above all, independently of the judicial hierarchy. We
are witnessing a kind of “circularity of case law”, since
the dialogue can be horizontal and vertical, institutional
or informal, national or international, international or
transnational, in short, it is multidimensional.
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AHoTanis

Jianor Mix cynamu € MexaHi3MOM yJIOCKOHAJIEHHSI Cy4acHOT KOHCTUTYIIHHOI ropucaukii. 3poctaHus iH(Op-
MaIlii B IbOMY CTOJIITTI PU3BEJIO 0 CKIATHUX KOHQIIKTIB, IO YCKIAIHIOE HAJaHHSI KOHCTHTYIIHHOI BiAITOBIi
BUKJIFOYHO Ha OCHOBI BHYTPIIIIHBOTO KOHTEKCTY KpaiHu. TakuM YMHOM, cepesl KOHCTUTYLIHHUX CY/IIB iCHY€E TCH-
JICHIIIS ITYKATH {HIIAH JOCBI[ JUTS y3araJlbHEHHS CBOIX IITYXHX KYTiB, A1aJOT19HOL TisTTBHOCTI Ta 0OMIHY FOpUINY-
HUMH MIpKYBaHHSIMH MK CyJaMH, BUPa3y, 3[aTHOTO CIPHTH 3MEHIICHHIO TUCKPEIIHHIX TOBHOBAXXEHb KOHCTH-
TYLIIHOTO TilyMaya Ta 3aXMcTy (pyHIaMEHTAIBHUX MIPAaB.

[Ticnst TeMaTHYHOI eTai3aIil OIHFOIOTHCS METOIOIOTIHHI aCTIEKTH, 3aCTOCOBHI JI0 IIUX apTYMEHTIB, TTOSICHIO-
FOTBCS B 3araIbHOMY BUTIIAI iX YMOBH, XapaKTEPUCTUKH, MOJAIILHOCTI, 00’ €KT, TIOTE3H Ta LT, 00 PO3IIISTHY TH
B HACTYIIHIN TeMi MPUITYIICHHS Ta JICTITUMI3YI04i 3aCaH CYIOBOTO IaJIOTYy, JOBECTH, SKUM YHHOM KOHCTHUTYIIiH-
Ha TEOopist CITy>KUTh OMOPOIO JUT MOOYIOBH I1i€i Mepeski IMpaBoOBOI B3a€EMOJI{, BHCBITICHHS, 30KpeMa, TIEPCIICKTH-
BU KOHCTUTYLIOHANI3MY SIK JJUHAMIYHOTO MIPOLECY, BHECKY KOHCTUTYIIIHHOI TepPMEHEBTHKH, KOHTPMa>KOPUTapHOT
no3uuii Cyny Ta HeliMoBipHOCTI MoOynoBH Nto0anbHOT KoHcTrTyii y CBITI.

Hacamkinenp, HaMaraeMochb CHCTEMaTH3yBaTH CY/IOBI JiaJloTH MK KOHCTHTYLIMHHUMHM CyJaMH, TIPOMOHYIO-
YH TMpolleCyaNbHe TIyMadeHHsS TOTO, SIK iHO3EMHE CyHOBE pIllICHHS MO)ke OyTH iHTepHaJi30BaHE B HalliOHAb-
Hill peanpHOCTI BepxoBHoro Cysy, HAroJonIyro4u Ha MOKIMBOCTI TTOKPOKOBOTO MIIXOAY MO KOHTEKCTyai3amil
KOHCTUTYIIHHUX MPHINCIB, BCTABJICHUX y Pi3HI KOHTEKCTH, EPEBAXKHO 3 BUKOPHCTAHHSM ITOPIBHIHHS SIK 1HTEP-
MpeTaniiHoro MeToxny. ¥ IbOMy KOHTEKCTI po0OOTa € pe3ysnbraToM pediIeKCHBHOI opraHizaiii oOMiHy BIUTUBAMH
MDX KOHCTHTYHIHHIMHA CYISIMH, K1 BiTIrPalOTh BAKJIMBY POJIb Y CIIBIIpAIll pallioOHATI3aIlil Ta KOHTPOIIO BIIAIH
3 0OMIHOM TOPH30HTAIBHUM JOCBIIOM, BPAXOBYIOUH, 10 MOMIMPEHHS IOPUIANYHUX IO MiX KOHCTUTYLIHHUMHU
CyJaMH € IHCTPYMEHTaMH, 3AaTHUMH 3MCHIINTH MEX1 AUCKPELIMHUX ITOBHOBAXEHb MEpeKIIaiada Ta 3aXUCTUTH
(yHIaMeHTabHI TIpaBa, SKi € BPa3IMBUMHE 4Yepe3 PIBCHb BKOPIHCHHS MapaJoKCiB Ta iX m1o0asbHOI MPOeKIlii B
KOHCTUTYIIHHIN FOPUCIMKIIII.

Kuro4oBi ciioBa: cynoBuii mianor, KOHCTUTYLIHHI Cyau, €BporneiicbKuii cy 3 paB JTIOAWHH, CYA0BI pillICHHS,
apryMeHTaris.
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Summary

The article examines the legal foundations of the state life of the Ukrainian Cossack state in the second half
of the XVII-XVIII centuries through the prism of the «Treaty on the Constitutional Rights and Freedoms of the
Zaporozhian Army». The content of the Ukrainian-Muscovite articles is analyzed as an example of early modern
constitutionalism in Eastern Europe. The political and legal significance of these documents for the formation of
the idea of limited power, representative government and social protection is revealed. The efforts of the Cossack
elite to preserve autonomous rights are highlighted. It is proved that Cossack law is a unique form of constitutional
tradition in the history of Ukrainian state formation.

To analyze the content and meaning of the «Treaty on the Constitutional Rights and Freedoms of the Zaporozhian
Army» as the fundamental constitutional principles of the Ukrainian Cossack state; to determine their influence on
the formation of the political and legal system and mechanisms of state administration.

The methodological basis of the scientific article: the historical-legal method for the reconstruction of the legal
bases and traditions of the Cossack statehood; a systemic-structural approach to identify the institutional elements
of the state system established in Cossack law; source method for analysis of normative acts.

The concept of the «Treaty on the Constitutional Rights and Freedoms of the Zaporozhian Army» not only
reflected customary law, but also acquired a normative design that corresponded to the principles of constitutionalism
in early modern Europe.

It is shown that despite the formal dependence on the Moscow protectorate, the Ukrainian Cossack elite
defended autonomous «rights and freedoms» as the political and legal foundation of their statehood.

The Document formed a unique model of state and legal thinking, which combined democratic principles,
military organization and customary law. The study allows us to assert that the Cossack state of the second half
of the XVII-XVIII centuries had developed features of early modern constitutionalism. Legal codification of
«freedoms» was not only a means of preserving identity, but also a political mechanism for resisting external
pressure by the Moscow state.

Key words: rights and freedoms; Constitution of Pylyp Orlyk; Zaporozhian Army; Cossack law;
constitutionalism; autonomy; hetman state; early modern era.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online) 59



Section 2. Constitutionalism as modern science

1. Introduction

In the context of Ukraine’s modern struggle to
preserve its independence, democratic order, and
European values, turning to its own historical and
legal traditions is of particular importance. Studying
the «Treaty on the Constitutional Rights and Freedoms
of the Zaporozhian Army» allows us to more deeply
understand the origins of Ukrainian constitutionalism,
legal culture, and democratic governance.

First, in the era of decentralization, self-government
reforms, and strengthening of civil society, turning to the
Cossack experience of self-organization, representative
democracy, and separation of powers helps to form
modern legal institutions based on their own historical
soil.

Secondly, the contractual articles of the Ukrainian
hetmans record the limitations of power, the rights
of communities, and the mechanisms of control over
officials. This allows us to talk about the continuity of
the Ukrainian legal tradition with the best examples
of Western constitutionalism, which is an important
component of national identity in the era of military
aggression and political turbulence.

Thirdly, at a time when Russia is trying to rewrite
history and deny the existence of Ukrainian statehood,
appealing to documents that record the tradition of
autonomous, and later sovereign, legal thinking serves
as a historical and legal argument in the struggle for
truth, memory, and statehood continuity.

Thus, the study of the rights and freedoms of the
Cossacks is not only an academic matter, but also an
important tool for modern state-building, the formation
of national legal consciousness, and the protection of
Ukrainian legal tradition in the face of the challenges of
the XXI century.

Modern historiography increasingly recognizes
«Treaty on the Constitutional Rights and Freedoms
of the Zaporozhian Army» not just as a historical
phenomenon, but as a legal and political code of the
Ukrainian tradition of self-government, which was
formed long before the emergence of modern national
law. There is growing interest in codifications of
Cossack law, elements of parliamentarism in the
Hetmanate, as well as legal protection of the individual
in the Cossack environment. The study of the political
and legal culture of the Cossack elders in the 17th—18th
centuries has attracted the attention of many Ukrainian
historians. Among them, it is worth noting the works
of such scholars as V. Smolii, V. Stepankov, V.
Horobets, T. Chukhlib, V. Matyakh, and V. Kononenko,
who examined the political and legal aspects of the
functioning of the Cossack foremen, their role in
state-building processes, and their impact on social
development. O. Ohloblyn and Z. Kohut emphasized
that the political and legal acts of the Hetmanate sought
to secure the sovereignty of Cossack autonomy and
to protect it from the constant pressure of Russian

autocracy, which was characteristic of European
political thought during the Enlightenment era.

2. «Treaty on the Constitutional Rights and
Freedoms of the Zaporozhian Army» as the basis of
the existence of Ukrainian society.

Historical documents attest to the active use by
the political elite of the Hetmanate of such notions as
«liberties», «ancient libertiesy», «liberties gained in
blood», «rights and liberties» as well as their extended
variants: «rights, liberties and privileges», «rights,
privileges, advantages, liberties and freedoms», and so
forth (Matyah, 2000, p. 420).

This concept, in all its semantic interpretations,
acted as a symbol so widespread that it seemed to have
acquired an independent status and was actively used
not only in relation to the realities of political life, but
was also combined with the physical existence of the
people and society. Bohdan Khmelnytsky drew an
equation between these values in his letter of June 2,
1648, to the Grand Crown Marshal A. Kazanowski:
«...so that, in accordance with our ancient rights and
privileges, under the present liberties, we might remain
alive and in good health» (Smolii V., Stepankov V.,
2014, pp. 42-43). In the same manner, Ivan Vyhovsky
compared rights and liberties. This is evident from
his letter of October 17, 1658, to the Putyvl voivode
Prince Dolgorukov: «We testify before Almighty God
that we shall strive for our health and for our liberties,
so that they may not fall away from us and not come
into the hands of the enemies who encroach upon our
well-being» (Oghloblin, 2001, p. 249). «The enemy is
advancing upon us and our liberties», wrote Colonel
K. Andriievych on August 6, 1661, to other colonels
concerning the Tatar offensive. The ideal of socio-
political life, as can be inferred from Ivan Mazepa’s
letter to the vizier of the Crimean Khan, was a state in
which «the entire Little Russian people» «enjoy their
rights, liberties, and freedoms peacefully and without
disturbance» (Oghloblin, 2001, p. 301).

Considering the above, it is not surprising that
liberties appear in a variety of figurative constructions
— epithets, comparisons, metaphors, allegories — in
which they are once again presented as a condition of the
existence of society and the people: «And just as a man,
wishing to cultivate a field for his kin, first puts in labor
and clears it of thorns, so too did our ancestors diligently
devote their efforts to this, sparing not their own health,
but sacrificing even more where it was necessary, casting
the thorns out of their fatherland so that it might bear
us liberties, which we regard as the most precious thing;
for, as we see, to fish, to birds, as well as to beasts and
every creature, it is equally dear» — thus, on the one hand
figuratively, and on the other within the framework of
the natural law concept, perceived liberties the Koshovyi
O. Vasiutenko in his letter of May 21, 1667, to L
Briukhovetsky (Oghloblin, 2001, p. 306).
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This attribution of independent existence to
abstractions, characteristic of Baroque culture, rested
on a broad politico-cultural foundation. Above all, by
«liberties» was understood the political distinctiveness
of the Hetmanate society and its union with the Moscow
tsar solely on the basis of a treaty. It was in this way that
Demian Mnohohrishny, in his letter to L. Baranovych of
September 26, 1668, perceived the essence of rights and
liberties: «Then I, having consulted with the colonels
from the other side of the Dnipro, inform you under
which liberties we wish to remain: ...under the ancient
liberties of the late, glorious Bohdan Khmelnytsky,
Hetman of the Zaporozhian Army, confirmed for the
entire Zaporozhian Army by the articles established
at Pereiaslav and by privileges...» (Horobets, 2023, p.
26). The Hetman envisioned no other option (and by
this he meant «the violence of the voivodes and the
restriction of the liberties of the Zaporozhian Army»
which he explained as the reason for the Bruikhovetsky
episode): «And if His Tsarist Majesty should disdain
our service, we are ready to die with our liberties...»
(Horobets, 2023, p. 27).

Through the prism of liberties, the political courses
of the russian governments toward Ukraine were
interpreted and assessed. Thus, P. Doroshenko and
L. Buskevych perceived a «violation of liberties» in
the fact that Moscow played a double game with the
contenders for the hetman’s insignia. At first, «they give
hope, by the sovereign’s favor, to one and to the entire
Army, proclaiming him hetman, and thereafter secretly
choose another for the hetmancy, and bestow upon him
the charter, the mace, and the banner» (Stepankov, 1993,
p. 30). The Cossack officers insisted that this could only
have occurred as a result of granting «the arbitrariness
of the pretenders to seniority» «contrary to their ancient
rights and liberties» (Stepankov, 1993, p. 31).

Rights and freedoms were perceived as a symbol
of territorial integrity and the inviolability of borders.
Thus, when the Muscovite voivodes O. Trubetskoy,
V. Sheremetev, and H. Romodanovsky, in Pereiaslav,
declared to Yurii Khmelnytsky and his delegation the
appointment of tsarist voivodes to Novhorod-Siverskyi,
Chernihiv, Starodub, and Pochep, and, more generally,
the ancient belonging of those towns «to the Muscovite
state and not to Little Russiay, the Ukrainian participants
in the negotiations immediately pointed out that in this
way their rights and liberties would be violated, which
was impossible, since «the great sovereign had granted
to their entire Zaporozhian Army... their former rights
and liberties» (Stepankov, 2006, p. 252).

Rights and freedoms were also regarded as a symbol
of non-interference in the internal state affairs of the
Hetmanate. Defending «our military affairs» from the
encroachments of the Pereiaslav voivode F. Volkonsky,
Ivan Samoilovych, in a petition to the tsar of 12 October
1676, emphasized that the voivode was acting «against
our military rights and liberties» (Smolii, Stepankov,

1994, p. 51). In the same role, rights and freedoms
appear in the petition of Pavlo Polubotok together with
the general officers to Peter I on 30 April 1723: «that His
Imperial Majesty might graciously order in the future,
concerning such and similar matters related to the
Little Russian government, to send separate sovereign
decrees directly to the Little Russian rulers, and not
from the Little Russian Collegium, since at present,
all affairs and orders in Little Russia, after the death of
the late Hetman Skoropadsky, have been entrusted by
His Majesty’s own high decree to them to administer in
accordance with the rights of the Little Russian people»
(Oghloblin, 2001, p. 413).

The recognition of monarchical protection, as well
as the Ukrainian side’s obligation to fulfill the duties of
a subject, was conditioned upon the guarantee of rights
and freedoms. This was precisely how a Muscovite
envoy understood the position of Petro Doroshenko
regarding allegiance to the tsar, reporting to Moscow on
15 December 1667: «The hetman does not seek boyar
rank or anything else from the great sovereign, but
desires only His sovereign’s grace — that the Cossack
freedoms and rights may remain free» (Oghloblin,
2001, p. 425).

We encounter numerous assurances expressed by
Ukrainian officers to russian officials that guaranteeing
the liberties of the Zaporozhian Army on the tsar’s part
would secure their faithful service to him «And if the
Zaporozhian Army is to have its liberties, it will never
be subject to betrayal and will remain steadfast and
unwavering, as long as the Army may have its liberty» —
thus concluded Pavlo Zabila and his companions in their
petitionary articles to the tsar of 1 January 1669, revealing
their understanding of relations with representatives of
Russian society (Stepankov, 2006, p. 250).

Rights and freedoms were also perceived as a symbol
of the personal dignity of the Ukrainian officers. This is
evident from Ivan Samoilovych’s letter of complaint to
the tsar dated 12 October 1676 against the Pereiaslav
voivode F. Volkonsky, ending with the demand «that
he should no longer, contrary to our military rights and
freedoms, presume to dishonor the Pereiaslav colonel
and the local company with indecent words» (Kogut,
1994, p. 127).

Rights and freedoms, in the perception of the Cossack
officers, also served as a symbol of the distinctiveness
of the Hetmanate’s judicial system. This is evident
from the case of Colonel P. Roslavets of Starodub. The
tsar’s decision to send him from Moscow to Baturyn
in order to have his actions examined by the General
Military Court was interpreted by I. Samoylovych as
the monarch’s desire «to preserve us, the Zaporizhian
Army and the Little Russian people, steadfastly in our
military rights and liberties» (Kogut, 1994, p. 128). A
similar orientation can be traced in the petition of
D. Mnohohrishny, submitted to the tsar on January 1,
1669. In it, among other things, the officers pointed
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out the inadmissibility of interference in judicial
affairs, as had been the practice of the voivodes under
Briukhovetsky: «...They encroached upon Cossack
rights and liberties and judged the Cossacks, which had
never occurred in the Zaporizhian Army» (Kogut, 1994,
p. 130).

The concept of «rights and freedoms» also
extended to the perception of the economic life of
the Hetmanate. The realization of this concept in this
sphere, as evidenced by the universal of I. Mazepa of
September 11, 1687, addressed to the Kyiv magistracy,
was associated with the creation of favorable socio-
economic conditions for the functioning of a given
estate, formulated there as the possibility «to acquire
prosperity». Any, even seemingly minor restriction or
abuse in this sphere — for example, the introduction of
the «bee tithe» not to mention taxes on estates, mills,
or taverns — was regarded as «contrary to freedoms». A
violation of «military freedomsy, as I. Mazepa informed
the tsar in January 1691, was likewise perceived in the
Hetmanate in the arbitrariness of russian couriers, who
«inflicted insults and imposed burdens» by seizing
horses and carts and punishing those who sought to
defend their property (Oghloblin, 2001, pp. 235, 241).

The Ukrainian officers associated rights and
freedoms, as well as their violation, with the entire set
of issues that became the cause of misunderstandings,
military clashes, and wars between Ukraine and russia
in the period from 1657 to 1668. In the articles submitted
by the General Quartermaster P. Zabila together with his
associates to the russian envoy Ya. Khitrovo on January
1, 1669 — specifically in Article 3 — it is indicated that
the reason for the disregard of freedoms lay with the
hetmans, who cared only «for their own honor and the
increase of their estates». Yet already in the following
Article 4 it is explicitly specified that the cause of the
latest war with Briukhovetsky was the indulgence
shown by the voivodes to the Muscovite troops, who
engaged in theft, murder, torture, and arson, while
remaining unpunished, since the voivodes with their
«sacred authority» always «delayed and failed to act»
(Horobets, 2001, p. 140). «For this reason, and for
no other, could this present war begin and grow, only
because of that...». It is worth noting that in this article
the officers clearly distinguished between a «war for
freedoms» and the war that the «traitor Briukhovetsky»
had «begun at the same time». Moreover, it was
specifically emphasized: «...And besides, they were not
accustomed to our nature and customs» (Okinshevich,
1926, p. 72). Thus, rights and freedoms were quite
openly linked to national peculiarities as they were
perceived at that time.

Within the framework of the concept of «rights and
freedoms» were also considered such components of
national life as religious affiliation and faith. Letus recall
here, for example, only the first article of Pylyp Orlyk’s
Constitution: «...The Hetman Bohdan Khmelnytsky, of

glorious memory, together with the Zaporizhian Army,
undertook and righteously waged war against the Polish
Commonwealth for nothing else but military rights and
freedoms, and above all, for the Holy Orthodox faith...»
(Smoliy, Stepankov, 1997, p. 177).

Through the notion of «rights and freedomsy,
individual persons and their private economic life
were likewise protected. Thus, on April 29, 1654, 1.
Vyhovsky, in a letter to V. Buturlin regarding a petition
to the tsar for the confirmation of Kyiv’s rights, referred
to the establishment by a tsarist charter of «all freedoms,
according to ancient custom, for each to live in his own
settlement» (Smolii, Stepankov, 2014, p. 59]. On January
12, 1676, P. Yanenko and S. Tykhy, during negotiations
over the conditions of P. Doroshenko’s submission to
the tsar, considered it expedient and necessary to insist
that «the great sovereign show favor to Doroshenko, to
all his relatives, and to all the community with him...
allowing them to enjoy their property and freedoms
without violation» (Smoliy, Stepankov, 1997, p. 103).

The active use of this symbol by the Ukrainian side
led to its incorporation into the diplomatic lexicon and
conceptual apparatus of the russian side as well. This
is evidenced, for example, in the «Detailed Extract
of the Articles Sent for Review to the Little Russian
Prikaz by Hetman Briukhovetsky». When Muscovite
officials encountered the petition of the Kyiv clergy
and a colonel «to reestablish Latin schools in Kyiv»,
the resolution — prepared, of course, by those most
competent in Ukrainian affairs — employed precisely
the term «freedoms»: «To tell the Hetman: if this will
not be offensive to their freedoms, such schools should
not be established for them; but if it will be offensive to
their freedoms, then the great sovereign, showing favor,
has ordered schools to be established in Kyiv and the
Kyiv inhabitants to be educated therein» (Strukevich,
1997, p. 136].

In the broadest sense, the concept of «rights and
freedoms» continued to be used throughout the second
half of the eighteenth century, up to the very abolition
of the institution of the hetmancy and the elections
to Catherine II's Legislative Commission. This is
convincingly demonstrated by the «Petition of the Little
Russian Nobility...» of 1763. Already in the preamble
and the first article of the document «On the Little
Russian Freedoms in Generaly, the issue of «rights and
freedoms», alongside the issue of «contractual articles»,
was posed as a matter of two interrelated components
of the mechanism ensuring both the normal functioning
of society as a whole and, in the broadest sense of the
term, the safe life of each individual citizen (Chukhlib,
2009, pp.108-109).

Thus, the preamble emphasizes that «the granted
rights, customs, privileges, freedoms, and even the
contractual articles have become the protection of the
weak Little Russian people». The very first article
further underscores that the purpose of all former rights
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and freedoms — «established by the Polish kings and
the Grand Dukes of Lithuania, and by the ancestors
of the All-Russian sovereigns, and especially by His
Majesty Tsar and Grand Duke Alexei Mikhailovich, and
confirmed by Catherine II» — was to create a situation
for Ukraine-Hetmanate, and within it as well, in which
«both collectively and individually, everyone could
enjoy their rights, customs, freedoms, and advantages,
employ them in all circumstances, and thereby protect
themselves» (Chukhlib, 2009, p.112).

Under the slogan of securing rights and freedoms,
the document also laid out all the specific articles,
regardless of which spheres of social life they concerned.
Finally, the document concluded with an appeal to the
Empress, in which all the societal issues and needs of
the Hetmanate were reduced to the theme of realizing
the freedoms of a «free people, yet deprived of the
opportunity to make use of their freedoms» (Chukhlib,
2009, p. 114).

We consider the examples and reflections cited
above sufficient to agree with Zenon Kohut’s assertion:
«Little Russian rights and freedoms constituted the
political autonomy of the Hetmanate, its institutions
of self-government, social order, and administrative
practice» (Kogut, 1994, p. 127).

3. «Rights and Freedoms» as the Foundations of
State Sovereignty.

Alongside the concept of «rights and freedomsy, in
the context of the senior officers (starshyna) fulfilling
their social functions as a political elite, synonymous
notions such as «integrity», «peace», and «sacred
peace» were often employed, indicating the ultimate
goal of their activity. An example can be found in P.
Doroshenko’s letter to the Poltava regiment of 1665:
«...We, having zealous care for the integrity of the
Zaporozhian Army, direct all our efforts solely toward
establishing without disruption and firmly securing
peace in our lamented fatherland and strengthening
military freedoms» (Serdiuk, 2020, p. 23).

As we see, here the concept of «integrity» is used
both as a synonym and as a broader notion in relation to
«peace» and «freedoms». Doroshenko used it similarly
on November 30, 1669, in his letter to D. Mnohohrishnyi.
There he employed the term «integrity» to signify the
process of territorial unification of both banks of the
Dnipro, viewing it as the guarantee of realizing rights
and freedoms: «...On which foundation the freedoms,
rights, and liberties both of the Zaporozhian Army and
of our Mother the Church are to be laid and secured»
(Oghloblin, 2001, p. 54). Doroshenko also used the
notion of «integrity» to denote the ultimate goal of his
socio-political activity toward the end of his hetmancy,
when in public statements he attempted to summarize
his political career. In his letter to I. Sirko in March
1676, he wrote in particular: «Yet wherever good may
occur, even if only in Starodub, it is good, as long as

the integrity of Ukraine is preserved». A few days later,
when nearly everyone had abandoned him, the Right-
Bank Hetman in a letter to the colonels declared that
from his youth he had followed the principle: «Only
that military honor and the integrity of the common
good should not suffer violation» (Smoliy, Stepankov,
1997, p. 269).

I. Samoilovych, in his letter to I. Sirko of December
19, 1675, defined the aim of his hetmancy and of the
contractual articles established upon his election with
the formula: «Fearing for the integrity of military
freedomsy» (Chukhlib, 2009, p. 321).

P. Ivanenko (Petryk), on April 11, 1692, when
concluding an agreement and taking an oath to the
Crimean nobility, expressed the ultimate purpose of his
activity as follows: «...Striving, with God’s almighty
help, to preserve the integrity of Ukraine» (Smoliy,
Stepankov, 1997, p. 129).

Integrity was also regarded as the very meaning
of life and service for a particular Cossack officer.
This can be seen in the universal of I. Skoropadsky of
November 9, 1712, addressed to the General Ensign
I. Sulima concerning the villages of Stare and Kalne:
«In respect of the faithful and steadfast service, labors,
and merits, rendered since his youth in the Zaporizhian
Army of His Tsarist Majesty, untiringly devoted to the
integrity of the Little Russian fatherland» (Kononenko,
2017, p. 238).

«Integrity» was likewise conceived as an object of
struggle against external enemies, which allows us to
view it as a concept of general significance. Such an
understanding of the term is encountered in Ya. Somko,
in his letter to the tsar of June 24, 1662: «...Fighting
against the enemies of the tsar and for the integrity
of Little Russia»; (Smoliy, Stepankov, 1997, p. 279).
I. Samoylovych, who, in greeting the serdiuks on March
2, 1676, declared: «...You have preserved integrity
against the enemy’s invasion...» (Strukevich, 1997,
p. 137); and again 1. Samoylovych, who in his letter to
the tsar of December 9, 1677, regarding the defense of
Chyhyryn, interpreted the notion of «integrity» in the
context of territorial wholeness and protection from
hostile attack: «...That the integrity of this region near
Chyhyryn might be preserved from the enemy’s assaul»
(Strukevich, 1997, p. 138).

At the same time, we have sufficient examples in
which the concept of «integrity» was used in narrower
senses, orits semantic meaning wasreduced to describing
the condition of an individual person. Thus, on May 7,
1669, P. Doroshenko proposed to D. Mnohohrishny to
correspond «concerning the integrity of the land and the
people» (Stepankov, 2006, p. 251). Later, at the end of
1676, when Prince Volkonsky demanded that the Right-
Bank ex-hetman P. Doroshenko be sent to Moscow,
I. Samoylovych replied that he and the General
Staff had promised Doroshenko «to preserve him in
integrity» that is, not to trouble him in his capacity as a
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private person, which he had become (Stepankov, 2006,
p. 252).

In a similar context, if we are to believe the
denunciation of V. Kochubei, I. Mazepa used this term in
reference to his personal situation: «I live never having
full confidence in my own integrity, always in danger,
expecting the axe like an ox awaits the slaughterer’s
blow!» (Smolii, Stepankov, 1994, p. 121). From the
denunciation of the General Judge it is also evident that
the hetman employed the term together with freedoms:
«And we would wish to secure our further integrity and
military freedom» (Smolii, Stepankov, 1994, p. 54).

The notion of «peace» was also employed quite
actively. For instance, in his letter to 1. Sirko of April
5, 1677, Yu. Khmelnytsky used «integrity» in the same
context as «peace»: «Likewise, I, following this path
and earnestly caring for the holy peace, for the integrity
of our beloved motherland» (Oghloblin, 2001, p.306).
This concept, too, was actively invoked to designate the
ultimate aim of the activity of a leading political actor,
regarded as one of his highest merits before society.
This is evident, for example, in Yu. Khmelnytsky’s
exhortatory letter, addressed in 1677 to the inhabitants
of Kaniv: «Our father of glorious memory... together
with your grace, waged war for nothing else but
privileges and freedoms, so that your grace might live
in peace, which your grace experienced during our
rule» (Oghloblin, 2001, p. 306).

In his universal of December 8, 1708, 1. Skoropadsky
employed the notion of «integrity» as a contextual
antonym to «devastation». And in his universal of
February 16, 1709, he placed it alongside «peacey,
assuring the officials of Starodub that he, as commander,
desired that under his rule «not only the city of Starodub,
but also our entire Little Russian fatherland should remain
in peace, inviolate integrity, and complete security...»
(Smolii, Stepankov, 2014, pp. 42-43).

«Peacey, as a political and cultural value, carried
such weight that disregard for it was considered one
of the gravest accusations against a representative of
authority. It was precisely by emphasizing Doroshenko’s
alleged unwillingness to ensure socio-political stability
and security in the land that I. Samoylovych, in his
universal of July 31, 1676, sought to discredit his
opponent in the eyes of the officer elite: «...He strove
for nothing else but always to harm innocent people in
their peaceful dwelling» (Stepankov, 1993, p.29).

As can be seen from the above examples, there
existed no clearly defined hierarchy of subordination
among the concepts of «integrity», «peace», and
«freedoms». Depending on the specific context, their
semantic coordination and interrelation assumed
diverse shades and connections. All of this ultimately
points to the use of these notions by the officers as
contextual synonyms and as symbols of the self-
sufficient functioning of Ukrainian society in the full
variety of its manifestations.

Ultimately, if we accept the legitimate assumption that
each historical epoch possesses characteristic «concepts
which may serve as a key to understanding its culturey,
then for the period of the Ukrainian Cossack state of the
late seventeenth to eighteenth centuries, such a key concept
was embodied in the notion of «rights and freedomsy.

4. Conclusions.

In general, while agreeing with Z. Kohut’s
interpretation of the essence of the «Little Russian
rights and freedomsy, it is important to emphasize that
the concept of «rights and freedoms» encompassed
the entire spectrum of social life and the functioning
of Ukrainian society as a whole, including its political
dimensions. These rights and liberties reflected both the
actual status of political actors and the envisioned ideal
state of maximum political subjectivity. Thus, they
functioned as a symbolic construct that consistently
oriented society toward the broadest possible expansion
of political agency and distinctiveness.

Accordingly, the rights and liberties of the
Zaporizhian Army can be regarded as a corporate code
of rights and obligations of the Ukrainian Cossack
state in the late seventeenth to eighteenth centuries —
one that established the foundations of self-regulation
and political autonomy. In this sense, the rights and
liberties of the Hetmanate constituted an essential
component in the development of Ukrainian statehood
in the early modern period. Their study allows for a
more comprehensive and profound understanding of
Ukraine’s early modern history.
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THO-MOCKOBCBHKHX CTaTeH K MPHKJIIA] PAaHHHOMOJEPHOTO KOHCTHUTYIIOHa3My B CxinHiit €Bpormi. Pozkpuro mo-
JTITHKO-TTPAaBOBE 3HAYCHHS IIUX JOKYMEHTIB /U1 (popMyBaHHS i€l 0OMe)eHoi BIa Iy, MPeACTaBHUIBKOTO YIIpaB-
JIHHS Ta COIIaJbHOTO 3aXWCTy. BHCBITICHO 3yCHIUIS KO3aIbKOi €ITH II0A0 30epeKEHHS aBTOHOMHHUX TIPaB y
KOHTEKCT] 30BHIITHBOTO THCKY MOCKOBCBKOI Jiep:kaBH. [loBeeHO, 10 KOo3albKe MPaBO CTAHOBUTH CaMOOYTHIO
(hopMy KOHCTHTYIIHHOI TpaauIlii B icTOpii YKpaiHCHKOTO JIEP>KaBOTBOPEHHS.

[IpoanasizyBaTy 3MicCT 1 3HaYCHHS «IIpaB i BOIbHOCTEN» Bilicbka 3amopo3bkoro sk 3acafHIINX KOHCTUTYIIIN-
HUX TPUHIUINB YKPATHCHKOI KO3aIbKOi JAep>KaBW; BU3HAYNTH iXHIH BIIIMB Ha (OpMyBaHHS IOJITHKO-TIPABOBOT
CHCTEMH Ta MEXaHi3MiB JIEPKaBHOTO yIpaBiIiHHA y ApyTii nmonoBuHi XVII-XVIII cT.
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MeTo0I0TI1YHOI0 OCHOBOIO HAyKOBOi CTATTI € KOMIUIEKC 3arajbHHX Ta CIICIialbHO-HAyKOBHUX METOIIB IIi-
3HaHHSA. ABTOpaMu OyJTH BUKOPUCTAaHI: iCTOPUKO-TIPAaBOBUH METOM ISl PEKOHCTPYKIIi{ MPaBOBHX 3acas 1 TpauIii
KO3aIlbKOi AeP/KaBHOCTI; CHCTEMHO-CTPYKTYPHUH MiAXiA A7 BUSBICHHS IHCTUTYHIHHUX €JIEMEHTIB JepKaBHOTO
YCTPOIO, 3aKPITICHUX Y KO3aI[bKOMY TIpaBi; JKEPEIIO3HABIMIA METO/ I aHAi3y HOPMATUBHUX aKTiB.

YTO4HEHO, 1110 MOHSTTS «IIPaBa i BOIBHOCTI» KO3aILTBa HE JIUIIE BioOpaXkasio 3BUYAEBE MPABo, a i HabyBaIo
HOPMAaTHUBHOTO 0(OPMIICHHS, SKE BIAMOBIIATI0 MPHHIMIIAM KOHCTUTYIIOHAII3MY PaHHBOMOJIEPHOI €BpOIIH.

[Toxazano, 10 monpu (GopMaiIbHy 3aJeKHICTh Bil MOCKOBCHKOTO TTPOTEKTOPATy, YKpaiHChKa KO3albKa eliTa
TTOCITIZIOBHO BiJICTOIOBAaIa aBTOHOMHI «IIpaBa i BOJIFHOCTI» SIK TTOJIITHKO-TIPABOBUH (PYHIaMEHT CBO€] AeprKaBHOC-
Ti. «IIpaBa i BoxpHOCTI» Bilichka 3amopo3pKoro chopMyBai yHIKaIBHY MOJEIH JepKaBHO-ITPABOBOTO MUCIICHHS,
AKa TTO€IHyBaja JEMOKPAaTHYHI MPUHIUIIH, BIICEKOBY OpraHi3aIlifo Ta 3BHYaEBe MpaBo. JJoCTiKeHHS 103BOISE
CTBEp/IKYBaTH, IO Ko3anbKa faepxkasa apyroi moaoBuHu X VII-XVIII cT. Mana copmoBani pucu paHHbOMOEP-
HOTO KOHCTHTYIIOHAJII3MY, III0 BUTIEpEKAIN 0arato €eBpONeChbKUX aHaJIOoriB. 30epeKeHHS 1 MpaBoBe KOAUQIKy-
BaHHS «BOJBHOCTEN OyIo He JuIe 3ac000M 30epeKeHHS CaMOOYTHOCTI, a i MOTITHYHIM MEXaHI3MOM IPOTUCTO-
SIHHS 30BHIITHBOMY THCKY Ta IIEHTpalti3alii 3 00Ky MOCKOBCBHKOI IepKaBH.

Kurouosi ciioBa: mpasa i BomsHOCTI; Koncturynisa [Inmmmna Oprmka; Bificeko 3anmopo3bke; Ko3ambKe MpaBo;
KOHCTHUTYIIIOHAII3M; aBTOHOMIsl; TeTbMaHChKa JiepyKaBa; paHHOMOZEPHA eroXa.
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Summary

The institution of representation gives rise to a key problem for the modern concept of democracy — between
nominal holders of power and absolute rulers, because power, in the end, cannot be anything other than the exercise
of power. Accordingly, the holding of free elections in itself cannot be a reliable criterion of true democracy, since
the next no less critical and challenging problem arises on the way of its practical implementation — by what means
and means it is necessary to increase the influence of the people on the exercise of power formed on behalf of the
people and exercised about the people.

The inalienability of popular sovereignty excludes the understanding of the people’s constituent power as
a one-time act, after which the people allegedly lose their sovereignty, as the concept of “people’s democracy”
prevailing in the countries of the former socialist camp actually allowed. Therefore, no one, including the state, can
usurp popular sovereignty. The latter provision of the Constitution of Ukraine is one of the general principles of
the constitutional system of Ukraine, which are subject to increased constitutional protection. It is not legitimate to
limit democracy because it is supposedly only capable of giving the people the opportunity to change their rulers
through general elections periodically.

The formation of the structure of the legal regime, as well as the technology of introducing legal regimes,
should be based on the principles of the rule of law, legality, expediency, and reasonableness, since otherwise the
introduction of restrictions and obligations may cause rejection in society and cause socio-political cataclysms.
In general, the advantage of legal regimes over other means of legal policy is the comprehensive solution of
important constitutional and legal policy tasks.

Keywords: democracy, elections, people’s legislative initiative, referendum, legal regime, special legal regime,
martial law, state of emergency, human rights

1. Intriduction The forms of direct popular power, enshrined in Section

The Constitution of Ukraine declared the people 3 of the Constitution, play a decisive role in modern
to be the bearer of sovereignty and the sole source of domestic constitutionalism, determining the directions
power, which it exercises directly and through state and  of development of civil society and the state, and
local government bodies. The most direct expression of  providing an opportunity to ensure the free expression
the people’s power is a referendum and free elections.  of the will of a citizen on the broadest range of issues.
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In constitutional doctrine, two fundamental
approaches to the concept of emergency regimes can
be distinguished: monism and dualism. Representatives
of the first approach believe there is no significant
difference between a constitutional order functioning
under normal conditions and governance under extreme
conditions. The rule of law requires the introduction of
such mechanisms in the event of extreme conditions
that would, on the one hand, ensure the protection of
the constitutional order, and on the other, an adequate
return to normality.

Representatives of the second group proceed because
the constitutional order under normal conditions is based
on the unconditional guarantee of individual rights and
freedoms and a polyarchic government structure by
the principle of separation of powers. Under extreme
conditions, there is a temporary suspension of the
constitutional order, in particular, individual rights and
freedoms, and the polyarchy of the republican system of
government is replaced by monocracy. In other words,
under extreme conditions, there is a suspension of the
ordinary constitutional order, which is replaced, albeit
temporarily, by an extraordinary legal order.

2. Special legal regimes as an institution of
constitutional law

Special legal regimes ensure public order, national
security, and healthcare. They are an essential legal
system component, allowing states to promptly respond
to emerging challenges and threats. At the same time,
the application of such regimes requires a careful
balance between the protection of state interests and the
observance of human rights and freedoms. The analysis
of historical and modern examples of the introduction of
special legal regimes shows that their consequences are
often complex because, on the one hand, these regimes
contribute to stabilizing the situation. On the other
hand, they can lead to the restriction of the fundamental
rights of citizens, causing a public outcry.

The legal regime is an essential component of
the national legal system of any state, since a well-
coordinated mechanism of norms, principles, and
procedures determines the content and direction of
legal regulation of social relations. The foundations of
forming legal regimes based on the relationship of trust
between the individual and the state have a thousand-
year history, which is closely intertwined with the
complex global political, economic, social, and cultural
transformations of humanity, establishing law and order.
Therefore, there is a need for the temporary introduction
of special legal regimes, which are characterized by
a combination of special legal means: prohibitions,
permits, and obligations (Demyanchenko A.S.).

The purpose of the legal regime is to provide a
specific procedure for regulating a particular area of
social relations. Considering the social content of law,
the legal regime aims to solve specific legal policy tasks.

The choice of certain legal means that should form a
particular legal regime is determined by the subject
of legal regulation, the object and circle of persons to
whom it will apply, the time and territorial framework,
and the goal set by the subject of law-creative policy.
Such a specific state of regulation of social relations
about a tangible or intangible object, process, activity
or other object of influence consists, according to V.
Tchaikovska, in a special combination of methods
of legal regulation, forms of law and the procedure
for implementing the relevant norms, a special set of
rights and obligations of subjects of law about these
objects, measures of responsibility for offenses related
to their use, and other components of legal influence
(Chaikovska V.V., 2014).

The classification of legal regimes causes specific
discussions in scientific circles. Thus, O. Yakovlev
distinguishes the following types of legal regimes:
according to the specifics of the combination of
methods, methods and types of legal regulation,
sectoral, subsectoral and institutional legal regimes
are distinguished; according to the object of legal
regulation, we can talk about material and procedural
regimes; According to the scope of action, legal
regimes can be divided into private law and public law;
From the point of view of functional purpose, regimes
are classified into regulatory and protective. At the
same time, according to the jurist, such regimes should
not be opposed to each other, since the same regimes
may fall under certain types of different classifications.
For example, the protective regime is procedural and
public law, and the substantive law regime is regulatory
(Yakovlev O. A., 2015).

I. Haydamaka gives the following classification of
legal regimes: primary and secondary legal regimes;
general and special permitting regimes; general and
special legal regimes. At the same time, the researcher
notes that the general legal regime covers both general
and permissive regimes in general (Haydamaka I,
2008).

The doctrine distinguishes the following historical
varieties of legal regimes:

1. Classical model of a special legal regime.

Some of the first mentions of the change in the
legal regime at that time take us back to the era of
Ancient Greece and Rome, when, from time to time,
the population of these influential states experienced
wars, state rebellions, and natural disasters. The
ancient Greek philosopher Aristotle warned that the
legislator should strive to have a solid foundation by
the principles of the preservation and decline of states
already stated; he must beware of destructive factors
and pass laws, written or unwritten, that will contain all
the preservatives of statehood (Aristotle).

At the same time, the well-known Latin expression
of Cicero, contained in the treatise “On Laws”,
underlines one of the basic principles of the legal
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regime: “Salus populi suprema lex esto (lat. ““ the health
(well-being, goodness, salvation, happiness) of people
should be the highest law (right)” (Ciceronis. M. Tvli,
1928). In ancient Rome, to stabilize emergencies (for
example, suppressing state rebellions, waging wars,
overcoming the consequences of natural disasters, etc.),
the senate, as a legislative body, could appoint a dictator
to embody a significant range of powers for a specific
period, so that the latter would govern the state.

The classical Roman model of special legal
regimes evolved significantly during the Modern
Age. The philosophy of changing the foundations of
public affairs management and the transformation
of the relationship between man and the state was
actively promoted by pro-enlighteners: D. Diderot,
Voltaire, C.L. Montesquieu, and J.J. Rousseau. Their
achievements are made up of the well-known concept
of separation of powers and the principle of “checks and
balances”. The most famous reformers of the idea of
human rights of their time were F. Bacon with the work
“The Great Revival of the Sciences” (supplemented in
1620 with the treatise “New Organon”), G. Grotius —
“Three Books on the Law of War and Peace” (1623),
T. Hobbes — “Leviathan” (1651), T. Paine — “The Rights
of Man” (1791). It should be noted that J. J. Rousseau
also supported the idea of powers-prerogatives and
was convinced of the need to establish special legal
regimes during extraordinary events. The philosopher
argued that the inflexibility of laws, which does not
allow them to be adapted to emergencies, can in some
instances make them disastrous, and thereby cause the
destruction of the state during a crisis... There may be
a thousand cases for which legislation is not provided,
and the awareness that everything cannot be predicted
is necessary for foresight (Rousseau J., 1950). Thus, the
classical model of special legal regimes demonstrates
the philosophical and legal foundations of how
relations of trust between a person and the state were
born in extraordinary situations since ancient times.
Significantly, fiduciary ties were based on the primitive
ideas of that time about justice, equality, freedom, and
humanism. This model evolved during the Modern
Age and was filled with additional outlines about the
strict observance of legislative bases, boundaries, and
procedures for implementing temporary measures of
the authorities aimed at returning to the standard social
order. These restrictions constituted the content of legal
guarantees — “red lines” aimed at protecting a person
from the arbitrariness of the authorities.

2. The French model of the “state of siege”.

Derived from the Roman model of dictatorship is
the French model of ‘état de siege réel’ (from French
‘état de siege’), which was formed during the Great
French Revolution (1789-1799). This unique model
was the first to include a special set of measures to
overcome crises. The basis of the legal regime of the
‘state of siege’ was the suspension of the Constitution

(‘supremacy of the constitution’) in the event of
extraordinary situations, as special temporary measures
were put in place.

The initial idea of the institution of the “state
of siege” is that emergencies can be prevented and
countermeasures can be introduced by promulgating
comprehensive legal norms in advance. A carefully
developed legal framework establishes the outlined and
prescribed measures that must be taken to control or
stop a particular emergency (Reinach T., 1885). Thus,
the primary source regulating the functioning of the
“state of siege” is the normative legal act, which defines
the norms and procedures of measures taken by state
institutions to prevent or overcome the consequences
of threats to the ordinary legal regime. The military’s
various functions during a siege, the administration
of justice, and the protection of civil liberties are
paramount (Gross O., Fionnuala Ni Aold, 1996).

The significance of the model of the state of siege lies
in the clear legislative consolidation and delimitation
of the boundaries of the powers of the authorities, as
well as the definition of their spheres of influence for
the settlement of extraordinary situations. It should be
noted that the introduction of the “state of siege” does
lead to radical changes in the state’s legal structure
and sometimes affects the redistribution of jurisdiction
between civil and military authorities. This is done to
ensure the stability of the state in the face of the threat
of external aggression or internal conflict. However,
such measures should be limited in time and scope
and should be consistent with international norms and
human rights standards. The state of siege presupposes
the presence of a fixed number of “legal guarantees”,
which again ensure citizens’ trust in the authorities. In
the context of responding to extraordinary situations,
the national legal system of Ukraine primarily gravitates
towards the model of the ‘“state of siege” of the
Romano-Germanic legal family, which is determined
by the endowment of the authorities with normatively
and procedurally recognized extraordinary powers.

3. Anglo-American model of “martial law”.

In contrast to the French model, the “martial
law” model was formed in the countries of Anglo-
Saxon law. This concept was historically intended to
regulate the relations of royal power (military, police)
with subjects who committed a rebellion or otherwise
expressed disobedience to the monarchical system.
Unlike the concept of a state of siege, martial law is
the result of judicial lawmaking, since its provisions are
determined, for the most part, by precedent. This key
feature emphasizes the difference in historical traditions
that formed the “martial law” model. The prerequisites
for creating an extraordinary administrative and legal
regime, which took place in England in the first half of
the 17th century, were some court decisions that ratified
extraordinary powers of authority. The famous jurist
Albert Venn Dicey defines martial law as undoubtedly
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a part of the law of England, since it gives the right
to maintain public order, at whatever cost to blood or
property it is necessary (Radin M., 1942). The term
“martial law” actually meanta summary form of criminal
justice, carried out under direct or delegated royal
authority by the military or police forces of the Crown,
which is independent of the established processes of the
ordinary law courts, ecclesiastical courts, and courts
applying civil law in England. Martial law is not a set
of substantive law norms but a summary of powers
that apply when the ordinary rule of law is suspended
(Reinach T., 1885). According to the provisions of the
“martial law” model, emergency powers are an integral
part of the “common law”, although the “user manual”
for their application specifies the preliminary factual
conditions that must exist before such powers can be
applied in a particular case. Emergency situations are
resolved by using the powers within the ordinary legal
system, without needing new or additional powers from
the government (Gross O., Fionnuala Ni Aola, 1996).

As for the national legislation of Ukraine, it should
be noted that the concept of “legal regime” is used
in many regulatory legal acts. In particular, only in
the Constitution of Ukraine is the legal regime used
about the concepts of “state border”, “property”, “war
and state of emergency, and “ zones of emergency
ecological situation”. It should be noted that the
Constitution of Ukraine and other regulatory acts
do not disclose the concept of “legal regime”
(Tsytsyura VI, 2024).

O. Petryshyn and V. Tkachenko consider the legal
regime as a special order of legal regulation applied to
a particular type of social relations, which is ensured by
legal means and methods and types of legal regulation
(Tsvik M.V, Tkachenko V.D., Petryshyn O.V, 2002).

In turn, V. Nastyuk, V. Believtseva, the legal regime
is considered as a set of legal norms that determine rights
and obligations, including responsibility, which are
necessarily fixed at the level of legislation and with the
help of which relations are regulated by applying legal
means (methods, techniques) based on the principles of
law (Nastyuk V.Ya., Believtseva V.V., 2009).

D. Kosse, studying special legal regimes, notes
that they are an administrative form of activity of state
authorities in non-standard conditions, which allows
applying extraordinary measures and guaranteeing their
compliance with the constitutional status (Kosse D.D.,
2013).

Analysis of different approaches to the concept of
“special legal regimes” allows us to determine their
main characteristics:

Temporary nature, which can be established for a
specific period (martial law, state of emergency, special
economic zone regime);

Territorial limitation is because they are introduced
in a particular territory (state, region, oblast, city, etc.),
in a certain industry, or about specific subjects.

To achieve the goal for which a special legal
regime is introduced, citizens’ constitutional rights and
freedoms may be temporarily limited, but only within
the limits specified by legislation.

Expanding the powers of state and local authorities
to ensure the effective functioning of the special legal
regime; the introduction of a special legal regime must
be provided for by law and carried out by the established
procedure.

Sokolova, having analyzed the category of legal
regime, concluded that the legal regime is a set of
legal means that are interconnected, which provide
normative regulation of a separate sphere of relations
in society, which express the degree of legal regulation
and are intended to satisfy the interests of legal subjects
(Sokolova 1.0., 2011).

Today, it is no longer possible to apply legal forms of
ensuring the country’s national security that do not meet
world standards in the field of ensuring human rights
and freedoms. Characterizing the establishment and
development of forms of exercising power by the people
in independent Ukraine, we can state disparities both
in their legislative support and in practical application.
Thus, the exercise of power by the people through state
authorities and local self-government bodies has received
a fairly thorough study in domestic legal science. At the
same time, the situation with the direct exercise of power
by the people is significantly different: Ukraine has not
yet gained significant experience in the exercise of power
directly by the people, the relevant legislative framework
is outdated or imperfect, the legal regulation of the direct
exercise of power by the people is aimed at regulating its
forms, while ignoring the types of such activity. Special
attention should be paid to exercising popular power
precisely in the conditions of the influence of global
risk factors on society, that is, during the introduction of
emergency legal regimes. The transformation of modern
Ukrainian society requires new approaches to solving
issues in the scientific provision of national security
(Kuznichenko S.0., 2020).

3. Possibilities and features of holding elections
during the introduction of special legal regimes

As is known, Ukrainian legislation does not allow
elections to be held during the legal regime of martial
law. At the same time, the Constitution of Ukraine
regulates the holding of different types of elections
under martial law in various ways. Thus, Part 4 of
Article 83 makes it impossible to hold elections for
the people’s deputies of Ukraine during a state of
emergency or martial law. According to this article, the
Verkhovna Rada, whose powers are ending, remains in
full force until the first meeting of a new council elected
after the abolition of the state of emergency or martial
law. Amendments to the Constitution under a state of
emergency or martial law are prohibited under Part 2
of Article 157.
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As for other types of elections, the Fundamental Law
does not establish such a prohibition. The corresponding
restrictions are provided by the Law “On the Legal
Regime of Martial Law” and the Election Code. Thus, to
hold elections of the President of Ukraine or local elections
under martial law, it is sufficient to amend the rules.

Atthe same time, the constitutionality of the norms of
the aforementioned laws concerning the postponement
of the next elections of the President of Ukraine may
be questioned. On the one hand, Article 64 of the
Constitution of Ukraine does not list the electoral rights
of citizens among those that cannot be restricted during a
state of war or emergency. On the other hand, the norms
of the Constitution directly establish the date of the
next elections of the President of Ukraine and people’s
deputies of Ukraine (unlike local elections) - the last
Sunday of March and October, respectively, of the fifth
year of office. Postponing voting in connection with the
operation of the legal regime of a state of emergency or
martial law is not conditioned by the circumstances for
the elections of the President of Ukraine. None of the
subjects of the submission has applied for clarification
to the Constitutional Court of Ukraine. However, it
is not excluded that such submissions will appear in
the event of a protracted war closer to the date of the
elections established by the Constitution.

The principal risks of holding elections during
hostilities (Makarov G., 2023)

So, in 2024, under the legal regime of martial law,
it is possible to hold regular elections of the President
of Ukraine. To remove the relevant restrictions, it is
necessary to amend the Law “On the Legal Regime
of Martial Law” and the Electoral Code. However,
assuming the elections will still have to be held during
martial law, they pose a very high risk to the country’s
political development. Let us consider in more detail
what risks elections during hostilities have.

It is impossible to comply with OSCE (Organization
for Security and Cooperation in Europe) standards
due to the temporary restriction of political rights and
freedoms of citizens. In particular, peaceful assemblies
have practically ceased, citizens’ freedom of movement
has been restricted, and most audiovisual media operate
in the Unified Information Marathon mode.

It is problematic to ensure voting security. This is
especially true for areas close to hostilities. However,
the danger of missile strikes remains throughout the
country.

The complexity of financing elections. For example,
in 2019, almost 2 billion UAH was spent from the State
Budget on the polls of people’s deputies, and 2.3 billion
UAH on the elections of the President of Ukraine.
Considering inflation, the cost of elections will only
increase in the future. Therefore, holding elections
will require reducing expenses for social services and
support, state authorities, local self-government bodies,
defense, and the army.

Problems of organizing the electoral process,
particularly, are related to implementing the electoral
rights of specific categories of citizens. Let us note in
more detail which ones.

v" Identification of the place of residence of
temporarily displaced persons. A significant proportion
of displaced persons is not registered at their actual
residence. As for citizens of Ukraine who have left
abroad, according to the Ministry of Foreign Affairs,
fewer than 5% of them are registered with the consular
authorities. As a result, it is not easy to enter relevant
information into the Voter Register.

v The difficulty of ensuring the voting rights of
voters who remain abroad. According to data from the
Ministry of Foreign Affairs of Ukraine, provided at the
request of the OPORA network, as of June 21, 2023,
more than § million Ukrainian citizens were abroad.
This is about 20% of the population as of the beginning
of the full-scale Russian invasion on February 24,
2022. The existing network of foreign polling stations
cannot ensure the voting rights of internally displaced
persons. For example, in Poland alone, each of the
four polling stations will have more than 300 thousand
voters. Organizing elections under such conditions is
impossible without introducing new voting methods -
postal or electronic.

Voting by military personnel directly in combat
zones is practically impossible to organize.

The possibility of mobilizing members of election
commissions during the election campaign is not
excluded, which could lead to the disorganization of
their work. The same applies to official observers and
candidates for elected positions.

The danger of intensifying internal political
conflicts and adopting populist administrative decisions
in wartime.

If holding elections in conditions of hostilities
becomes critically necessary (for example, to fill
vacant positions of people’s deputies of Ukraine),
it is possible through the temporary abolition or
suspension of the legal regime of martial law. In this
case, it is also possible to make amendments to the
Constitution of Ukraine that would allow holding
elections in conditions of martial law. However, the
suspension or temporary abolition of the legal regime
of martial law will not mean the cessation of Russian
armed aggression. Therefore, it will not solve the
problem of the security of the electoral process at all
stages, the deficit of budget funds, the organization
of elections abroad, or the aggravation of internal
conflicts.

All the reasons why democracies refuse to hold
elections during wartime can be classified into the
following groups: economic (the need to spend money
and other resources on elections), electoral (unstable
psychological state of the population, the possibility of
influencing elections by the enemy state, the lack of an
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opportunity for the population in the occupied territories
to vote in elections), political (the presence of a period
of political instability during elections) and security.
Whether elections during wartime are possible depends
on how these problems are resolved. If most issues can
be resolved without causing significant harm to society,
then elections during wartime are theoretically possible
(Novak D.E., Moryak-Protopopova H.M., 2023). It is
worth considering them in more detail in the context of
the Ukrainian situation.

1) Economic reasons. The most obvious reason is
the priority of state budget expenditures. The 2019
Presidential elections in Ukraine cost the State Budget
2.4 billion hryvnias. Taking into account inflation,
as well as new challenges (updating the destroyed
electoral infrastructure, compiling voter lists in the
conditions of a long “freeze” of the State Register,
a more complex than usual organization of voting
outside polling stations, perhaps even the need to
hold voting for longer than 1 day due to shelling,
prolonged air raids, etc.), the cost of the elections will
only increase. According to the data provided by the
Ministry of Finance based on calculations received
from the CEC, the estimated expenditures of the State
Budget and the conditions for 2024 for the holding
of the Presidential elections in Ukraine will amount
to 5,418.3 million hryvnias (the Ministry of Finance
explained why it asked the CEC for the cost of the
elections for the next year).

2) Electoral problems — this group is the most
numerous.

3) Political problems. The danger of intensifying
internal political conflicts and adopting populist
administrative decisions in wartime.

4) Security risks. It is problematic to ensure the
security of the vote. This is especially true in areas close
to hostilities. However, the danger of missile strikes
remains throughout the country.

It is worth emphasizing that formally we are not
talking about all elections, but only about regular
elections (for some reason, various experts do not
specify this), because according to Part 2 of Article
135 of the Electoral Code, “in connection with the
expiration of the constitutional term of office of the
Verkhovna Rada of Ukraine,” regular elections of
people’s deputies are held. It should also be understood
that “expiration of the constitutional term of office” and
“termination of office” differ. According to Part 1 of
Article 90 of the Constitution of Ukraine, “the powers
of the Verkhovna Rada of Ukraine shall terminate
on the day of the opening of the first session of the
Verkhovna Rada of Ukraine of the new convocation.”
However, the President may terminate the powers
of the Parliament early by Part 2 of the same Article.
And if the provisions regarding the prohibition of early
termination of the powers of the Verkhovna Rada of
Ukraine in the last six months of its term of office or the

powers of the President of Ukraine are spelled out, then
the impossibility of “dissolving” the Parliament during
martial law is not mentioned. At the moment, this point
is irrelevant, because the constitutional terms of office
of both these bodies have reached/are coming to an end,
but for the future, the provisions of the Basic Law should
be clarified. Also, the Constitution of Ukraine does not
contain a direct prohibition on holding by-elections of
people’s deputies (for now, this is relevant, because the
current Verkhovna Rada of Ukraine was elected under a
mixed electoral system even before the Electoral Code
came into force). Filling vacant seats in Parliament in
the event of early termination of the powers of deputies
elected in single-mandate constituencies does not affect
either the expiration of the term or the termination of
the powers of the Verkhovna Rada of Ukraine as a
whole; therefore, it does not fall under constitutional
prohibitions (Hrynyuk R.F., Gutsulyak O.I, 2023).
Thus, formally, the Constitution of Ukraine excludes
the possibility of holding only regular elections for
the people’s deputies of Ukraine. As for other types
of elections (in particular, by subject, presidential,
and local), the Constitution does not establish such a
prohibition. The corresponding restrictions are provided
for by the Law “On the Legal Regime of Martial Law”
and the Electoral Code. Therefore, changes to the
legislation can unblock certain types of elections during
martial law.

In conclusion, the teleological interpretation of
the Constitution of Ukraine indicates that it is in favor
of the impossibility of discussing regular elections
of people’s deputies during martial law. As for other
types of elections, despite the absence of a direct
constitutional ban on their holding during martial law
(against the background of the legislative ban, which
can be eliminated), it seems impossible to organize
them in compliance with all essential principles and
foundations, and therefore democratic elections are
currently not available to us, and undemocratic ones are
not needed.

It should be noted that in the countries of the
European Union, at the level of constitutions,
restrictions on elections during a state of emergency
or martial law are mainly not stipulated. The
Constitution of Italy allows (but does not oblige)
the postponement of elections to the chambers of
Parliament and the extension of the powers of their
current composition during a period of martial law.
In general, most EU countries have not had the
opportunity to use the legal regime of martial law
since there were no hostilities in their territories after
World War II. In Croatia, where an armed conflict
continued in 1991-1995, direct parliamentary and
presidential elections were held in August 1992,
during a decrease in the intensity of hostilities.
However, the international community criticized
these elections and recognized them as undemocratic.
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In Bosnia and Herzegovina, no elections were held
during the armed conflict. It is worth considering the
experience of Israel, which is cited by supporters
of holding elections in wartime. Even though this
state is constantly threatened by external aggression,
it has minimal understanding of long-term, full-
scale wars. The only exception is the Israeli War
of Independence of 1947-1949. Other full-scale
wars were short-lived (from 6 days to 3 months).
Some wars were not constant hostilities, but strings
of armed incidents between army units of different
states (for example, the so-called “war of attrition” of
1967-1970 between Israel and Egypt) or long series
of terrorist attacks (the so-called “Intifadas”). Such
conflicts did not require significant restrictions on the
rights and freedoms of citizens and could not disrupt
the electoral process. That is why the ban on holding
elections was used extremely rarely: yes, elections
were not held during the War of Independence; in
1973, during the Yom Kippur War, parliamentary
elections were postponed for 2 months.

In contrast, elections under the legal regime of
martial law were actively held in some of Israel’s
neighboring authoritarian Arab states, since such a
regime had lasted for years. For example, in Egypt,
martial law, which was declared in 1981 after the
assassination of then-President A. Sadat, lasted 30 years
and was only lifted after the overthrow of the regime of
H. Mubarak in 2011.

The UK does not have a single codified act in the
form of a Constitution, so the possibility of postponing
elections depends on legislation passed by Parliament
(Case Studies, 2024). Generally, the UK legal order does
not contain classic legislation on a state of emergency.
Part 2 of the Civil Contingencies Act 2004 (the Civil
Contingencies Act, “CCA”) is the most relevant part.
Other provisions allow the government to act urgently
in response to crises in specific areas (for example,
the Public Health (Control of Disease) Act 1984
(PH(CoD)A), but the CCA contains general provisions
for responding to emergencies. The powers granted by
section 2 of the CCA are of a broad regulatory nature,
under which the monarch can make “emergency
regulations” by order in Council. In practice, this
power will only be exercised with the consent of the
government, primarily the Home Secretary. The most
recent examples of postponement of elections in the
UK are 2001 and 2020.

In 2001, the first election since the Second
World War was postponed due to the foot-and-mouth
disease epidemic. It was expected that the General
Election was due to be held on May 3 to coincide
with the local elections, but on April 2, 2001, both
the general and local elections were postponed to
June 7 due to rural movement restrictions imposed
in response to the foot-and-mouth disease outbreak
that began in February. This was achieved by the

Elections Act 2001, which postponed the 2001 local
elections in England and Wales from May 3 2001 to
June 72001, and Northern Ireland from May 16 2001
to June 7 2001. In 2020, the Coronavirus Act 2020
(CA) was passed, which provided that neither general
nor presidential elections would be held during the
coronavirus pandemic. Some local elections were
postponed for a year. This decision was made by
Parliament, having passed an Act providing the legal
basis for the postponement. About local council
elections, s. 60 provides that “an ordinary election of
councillors of any local authority in England which
would otherwise be held on the ordinary election
day in 2020 shall be held instead on the ordinary
election day in 2021”. By s. 60(2). The election of
the Mayor of London has been postponed. 60(6), as
have the elections of mayors of local and combined
authorities. 60(8) and (10). The election of police and
crime commissioners has been postponed. 60(12). S.
64 amends the provisions governing the timing of
elections in Northern Ireland. S. 61 CA provides for
the power of the Secretary of State to postpone an
election due to be held from March 16, 2021, until
May 5, 2021, but only until May 6, 2021.

Like the United States, Canada is an interesting
example of a democratic state located far from the
theater of hostilities of the First and Second World
Wars, but it took an active part in them (Case Studies,
2024). The war never took place on their territory,
allowing them to hold regular parliamentary elections
on schedule. However, in another respect, Canada’s
military experience differs significantly from the
experience ofthe United States: the country experienced
a social and internal political split associated with
the decision to mobilize Canadians to participate in
the war. As a British dominion, Canada depended on
Great Britain’s foreign policy. The declaration of war
on Germany in 1917 and 1939 automatically meant
Canada’s involvement in the war on the Allies’ side.
The Canadian government could only determine the
degree of the participation, but could not remain
neutral. It was for this purpose that the independent
Canadian Expeditionary Force was created, which
was under the command of the armed forces of Great
Britain. However, this decision immediately created a
split in society and among political parties regarding
the need for a general mobilization of Canadians to
fight in the interests of Great Britain and France,
countries that many Canadians did not perceive as
their homeland. This problem was a key topic of
political debate during the First and Second World
Wars. Its basis was mainly ethno-linguistic differences
between Canadians from Great Britain and those from
France and other French-speaking countries. The
confrontation between Anglo-Canadians and Franco-
Canadians had a substantial impact on the political
process, the struggle for power between political
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parties, and the policies of governments. At the same
time, this domestic political crisis and the search for
a solution each time increased Canada’s independence
and sovereignty.

Regarding respecting and exercising the right to
choose, Judith S. Trent and Robert W. Frydenberg state
that the right to choose is essential because it gives
us the freedom to participate actively in selecting our
leaders. It is the core of democracy. There is no other
country in the world where citizens exercise their right
to choose more vigorously and responsibly than in the
United States. Whether the election results determine
the winners of two seats on the city council or the
presidential seat in the White House, the exercise of the
right to choose continues to be an essential element of
democratic government. The right to choose allows us
to determine how our fundamental interests can best be
served.

Conclusion

Summarizing the views of scientists on the concept
of democracy, it can be concluded that it certainly
implies a democratic nature of governance, where
society has the opportunity to influence decision-
making both through elected representatives in state
and local government bodies, and directly through
elections, referendums, as well as other forms of citizen
participation in political decision-making. However,
its content should not be limited only to the right of
the people (society, communities, citizens) to express
their will in its purely constitutional forms (doctrinal
approach), which is too narrow an understanding, but
also includes the ability, opportunity and will of citizens
to take an active part in the political life of the country
in the broadest sense, expressing their own opinions
and support for decisions important to society.

A special legal regime can be defined as an
extraordinary administrative and legal regime that is
temporarily introduced by state or local authorities on
the entire or a specific territory of the state by special
legislation, as an extreme measure of the state about
the elimination of an extreme (extraordinary) situation
that cannot be resolved in the general order and the
introduction of which, as a rule, provides for the
expansion of the powers of state and local authorities
and is associated with the restriction of the rights and
freedoms of a person, citizen and the interests of legal
entities.
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AHoTanis

[HCTHTYT mpeacTaBHMITBA ITOPOUKYE KIIOUOBY TNpOOIEMy JUIs CydacHOi KOHIEMII AeMOKparii — Mk
HOMIHAJBHUMH HOCISIMH BJIQM Ta aOCOIMIOTHUMHU ITPABUTEISIMH, aJDKE BJIa/ia, BPEIITI-PEILT, HE MOXe OyTH HIYNM
IHIINM, SIK 3TIHCHEHHSM BIIaJd. BiImoBiqHO, TPOBeICHHS BUTBHUX BUOOPIB came 10 co0i He MOKe OyTH HaIiitHIM
KpUTEPIEM CIIPaBKHBOI EMOKpATii, OCKUTBKHM Ha IUISIXY ii MPaKTHYHOI peatizallii MmocTae HACTYIIHA HE MEHII
KpUTHYHA 1 CKIIaTHA TTpo0IeMa — SKUMU 3aco0aMu i 3aco0aMu HeoOXiTHO MOCHINTH BILTUB HAPOIY Ha 3MiHCHCHHS
BIaIH, I10 (OPMYETHCS BiJ IMEHI HAPOY 1 3IIHCHIOETHCS OO HAPOLY.

HeBinuyxyBaHicTh HAPOAHOTO CyBEPEHITETY BHKIIIOYAE PO3YMIHHS HApOAHOI YCTaHOBYOI BIAIM SIK OIHOpA-
30BOT0 aKTy, MICIIS SIKOTO HApOJ HIOMTO BTpadae CBil CyBEpeHITET, sIK (PaKTHIHO J03BOJISUIA MTAHYIOYa B KpaiHax
KOJIMIITHBOTO COIIaTiCTHYHOTO Tabopy KOHIICIIIiS «HAPOIHOI IeMOKparii». ToMy HIXTO, B TOMY YHCII 1 IepiKaBa,
HE MOJKE Y3ypITyBaTH HapoAHui cyBepeHiTeT. OctanHe nonoxeHHst Koncturyii Ykpainu € ogHUM 13 3araibHIX
MIPUHIMIIB KOHCTUTYIIIHHOTO Jaay YKpaiHu, sIKi M UIraloTh NOCHICHHIO KOHCTHTYLIITHOTO 3axucTy. OOMexyBa-
TH JIEMOKPATiFO HEJETITHMHO, TOMY IO BOHA HIOWTO 3[aTHA JIUIIE TaTH HAPOLY MOXIIUBICTH MIEPIOANIHO 3MIHFO-
BaTH CBOIX IPABUTENIB IUITXOM 3arajlbHIX BHOOPIB.

@dopmyBaHHS CTPYKTYpH IIPABOBOTO PEKHUMY, SIK 1 TEXHOJIOTisI BBEJICHHS ITPABOBUX PEXKUMIB, Ma€ IPyHTyBaTH-
Csl Ha MPUHIIMIIAX BEPXOBEHCTBA NPaBa, 3aKOHHOCTI, IOIIIBHOCTI Ta 00IPYHTOBAHOCTI, OCKIJIBKH B TIPOTHIICKHOMY
BHNAJKy BBEACHHS OOMEXEHb Ta 000B’SI3KIB MOXKE BHKJIMKATH HEIPUHHATTS B CyCIUIBCTBI Ta CTaTH NPUYHUHOIO
COLIATBHO-TTONITHYHIX KaTaKJIi3MiB. B IitoMy miepeBaroro mpaBoBHX PEXKIMIB IIEpe]T iHIITIMHU 3ac00aMu IPaBOBOI
TIOJTITUKY € KOMIUICKCHE BUPILICHHS BRKJIMBUX 3aB/IaHb KOHCTUTYLIHHO-ITPABOBOT MO THKH.

KuarodoBi cioBa: neMoxparis, BUOOpH, HApOJHA 3aKOHO/ABYA iHINIaTHBa, pedepeHIyM, MIPABOBUH PEKHUM,
CHCIiaThHAN TPABOBHI PEXKHM, BOEHHHU CTaH, HA[3BUYAHUI CTaH, IIpaBa JIFOINHU.
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Summary

The aim of the article will be to analyze the regulation of supervision over local government in the Polish
Constitution and in the legal system regulating the supervision of local government. The implementation of
this objective will allow to demonstrate to what extent supervision has constitutional authority and whether the
constitutional regulation is complied with in legislation. Therefore, this study will omit those issues related to
supervision that do not directly arise from the Constitution. In particular, this applies to the supervisory procedure.
The content of this study includes an analysis of the concept of supervision itself, supervisory criteria and
supervisory authorities.

The basic research method will be the dogmatic method focusing on the interpretation of constitutional norms
and the presentation of the positions and views of representatives of science. The research method used will also
include an analysis of selected and representative court case law and the presentation of practical examples of
supervision and their assessment by administrative courts.

The Polish Constitution uses the concept of supervision without defining it. It is interpreted in the same way in
Polish doctrine as well as in judicial jurisprudence, emphasizing its most important element, i.c. the authoritative
and unilateral interference in the activities of local government bodies by the supervisory authority. This is how it
differs from control, which does not include this form of influence.

The Polish Constitution defines the criterion of supervision for supervision too narrowly, as well as incompletely
defines supervisory bodies. It ignores the criterion of proportionality, which limits the right to authoritative
intervention in the activities of local government to cases of a material violation of the law. In addition, the
legislator assigns criteria of a purposeful or efficiency nature to supervisory authorities. Many government
administration bodies, such as the Minister of Foreign Affairs or the Voivodeship Superintendent of Schools,
exercise supervisory powers over local governments, even though they are not supervisory bodies within the
meaning of the Constitution.

The incompatibility of the laws with the Constitution in terms of the criterion of supervision and the number of
bodies with supervisory competences does not have a significant impact on the independence of local government.
This is due to the occasional application of supervisory criteria other than legality and the generally uniform
position of administrative courts, which always reduce the assessment of supervisory activities to the criterion of
legality. The practice of administrative courts allows for the elimination of these differences. There is no mention
of the need for an urgent change to the Polish Constitution.

Key words: supervision; control; legality; proportionality; supervisory authorities.

1. Introduction The perception of local government depends on how
Supervision over local government is one of the supervision will be regulated, and in fact the assessment
basic determinants not only of its functioning, but of whether a given structure can be defined as self-
above all of its independence, which directly affects government at all within the meaning of, for example,
the definition of local government (Wiktorowska, Article 3 of the EChLSG (European Charter of Local
2002, p. 193-194; Zelasko-Makowska, 2024, p. 6). Self-Government, 1985). The broadly defined scope of
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supervision, along with many criteria for its exercise,
will lead to both the dependence of local government
on the government administration and its depreciation.
Moreover, when performing public tasks, a local
government dependent on government administration
will not be able to properly meet the expectations of
residents, which will lead to the perception of local
government as part of government administration, and
not as a form of real influence of residents on the public
tasks performed.

Therefore, the concept of supervision and the
principles of its regulation in constitutional provisions
has a fundamental role in defining it. This is not only
theoretical, but above all practical, as the activities of the
local government are not autonomous and are subject to
continuous assessment by supervisory authorities and
administrative courts.

The above justifies the definition of research
problems. The question to which this publication will
seek answers is to indicate what is the understanding
of the concept of supervision in the Polish Constitution
(Constitution of the Republic of Poland, 1997). Another
research problem will be to assess whether the definition
of the supervision criterion in the Polish Constitution is
exhaustive, or whether there are other criteria and what
is the regulation of the legal system in it. An important
research problem will be to assess whether the Polish
Constitution fully defines supervisory bodies or only
half-heartedly. The last research problem will be the
assessment of the compliance of this regulation with
the Polish legal order regulating the functioning of local
government.

The basic research method will be a dogmatic
research method consisting in the analysis of the
applicable law, court rulings and the views of
representatives of the doctrine. An additional method
of research will be an empirical method involving the
presentation of practical examples of the application of
law in the field of supervision over local government.

2. Analysis of the latest research and publications

The issue of supervision over local government in
the Constitution of the Republic of Poland has been
the subject of studies, most often combined with a
comprehensive definition of supervision over local
government. The authors, when analysing individual
supervisory institutions, do not focus on the Constitution
itself, but pay the most attention to statutory solutions.
Among the authors dealing with this issue are P.
Chmielnicki, B. Dolnicki, M. Karpiuk, H. Izdebski, W.
Kisiel, Z. Kmieciak, J. Korczak, Z. Leonski, A. Matan,
I. Niznik-Dobosz, M. Stahl, M. Szewczyk, J.P. Tarno,
K. Ziemski and others. Practically every study on local
government includes an analysis of its supervision to
a greater or lesser extent. The subject matter covered
by this study is usually not an independent subject of
research.

3. The logic of the presentation of the research
material

The order of the detailed issues presented below
is logical and resultant. In the first place, the issue
of defining the concept of supervision in the Polish
Constitution will be presented. Next, the constitutional
criterion of supervision and other criteria of supervision
existing in the Polish legal system, but not explicitly
mentioned in the Constitution of the Republic of Poland,
will be indicated. The next part of the publication
will include an analysis of constitutional and non-
constitutional supervisory bodies. The last substantive
fragment includes conclusions.

4. The concept of supervision in the Polish
Constitution

Supervision over the activities of local government
is regulated by Article 171 of the Polish Constitution.
The Polish Constitution does not define the concept of
supervision itself (Skoczylas, Piatek, Bach-Golecka,
Bosek, Capik, Chybalski, et. al., 2016, p. 953). This
lack is of significant practical importance. Both in the
doctrine of Polish law and in the legal system, in addition
to supervision, there is also the concept of control.
These terms are not synonymous (Niznik-Dobosz,
2016, p. 55; Ziemski, Matan, Jagielski, Goralczyk,
Szyrski, Kulig, et. al., 2023, p. 28-32). Supervision is
defined as an authoritative and unilateral interference
in the activities of local government (Izdebski, 2020,
p. 63-64; Gromek, 2022, p. 449). On the other hand,
the audit consists in examining the compliance of the
existing factual situation with the postulated state and
is aimed at determining the extent and causes of the
discrepancy and providing the audited entity with the
results of this discrepancy along with the obligation to
remove them (Niznik-Dobosz, 2016, p. 86). The basic
difference between supervision and control is, as a rule,
the inability of the controlling entity to take governing
actions in the face of identified deficiencies in the
activities of the controlled entity (Zelasko-Makowska,
2024, p. 1-3). Such a meaning of these terms has also
been approved by judicial jurisprudence (Resolution of
the Constitutional Tribunal, 1994, W1/94; [Resolution
of the composition of 7 judges of the Supreme
Administrative Court of Poland (hereinafter SAC),
2014, IT GPS 3/13).

The Polish legislator sometimes tries to expand
the scope of supervision over the activities of local
government without using the term “supervision” itself.
An example is the regulation of public tasks in the
field of education. These tasks are the own tasks of the
municipal and county self-government. They are carried
out by the educational administration functioning
primarily in public schools and kindergartens. In
practice, due to the permanent underfunding of these
tasks from the state budget and the visible decrease in
the number of pupils, especially in rural communes,
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local government bodies adopt resolutions on the
liquidation of some redundant schools or generating
disproportionate expenditures for their maintenance.
In such cases, education is provided in another school
in a given municipality, and children are sometimes
transported by school buses. The condition for the
liquidation of a public school is to obtain a positive
opinion of the government body of the education
administration, which is the voivodeship superintendent
of schools as a part of central administration. Without
such a positive opinion, the resolution initiating the
process of liquidation of a school cannot produce legal
effects (Article 89(3) of the Law on School Education,
2016; Patyra, 2019, p. 94). Despite the lack of definition
of this power as supervisory, the head of education does
in fact have such a competence.

5. Legality as a supervisory criterion

According to Article 171(1) of the Polish
Constitution, the only constitutional criterion for
supervision is legality (Banaszak, 2012, p. 861).
Legality is understood as compliance with generally
applicable law, and thus supervisory authorities may
intervene in the activities of local government in an
authoritative manner only when the law is violated
(Masternak-Kubiak, Balicki, Bartoszewicz, Complak,
Haczkowska, Lawniczak, 2014, p. 417; Dolnicki,
2024, p. 426; Filipek, 2001, p. 218). Legality should be
understood as the non-contradiction of a given act with
the entire legal order, adopted on the basis of a specific
legal norm and resulting from a proper interpretation
and understanding of that norm (Zimmermann, 2022,
p. 330). Sometimes such an understanding of legality
is treated as “compliance with the law” (Filipek, 2001,
p. 218).

It is sometimes argued that legality means both
compliance “with the letter of the law” and compliance
with the “spirit of the law” (Wiktorowska, 2002, p. 209-
210; Zimmermann, 2022, p. 329), however, legality as
a criterion for supervision cannot mean any other basis
for action than the assessment of legality. The only
thing that means is that in each case, when assessing
the legality of a given provision, a derivative method
of interpretation should be used, assuming primarily
the decoding of the legal norm and the application of
all legal provisions, or of a functional interpretation
emphasizing the purpose and function to be achieved
by a given provision (the so-called compliance with the
spirit of the law). directives of interpretation in order to
achieve its proper meaning (Zielinski, 2012, p. 84-85;
Zirk-Sadowski, Leszczynski, Wojciechowski, 2012,
p. 164-165).

The Polish constitutional legislator did not take
advantage of the possibility provided by Article 8(2)
of the EChLSG allowing for an additional criterion
of expediency in supervising the performance of tasks
entrusted to local government. In the hierarchical

system of legal acts in the Polish legal system, the
EChLSG is a subordinate act to the Polish Constitution,
and thus no act of supervision may refer to the criterion
of expediency (Chmielnicki, 2006, pp. 59—-62).

Polish local government is three-level and each level
of local government has been regulated by its own law.
Each of these acts contains a regulation of supervision
and it is essentially congruent. While the Constitution
indicates legality as a criterion for supervision, each of
the acts regulating individual levels of self-government
uses the criterion of legality (Article 85 on Commune
Self-Government, 1990 — hereinafter LCG; Article 77
On District Self-Government, 1998 - hereinafter LDG;
Article 79 On Voivodeship Self-Government, 1998 —
hereinafter LVG). Despite the lack of full agreement in
Polish science, these concepts: legality and compliance
with the law should be treated as synonyms (Dolnicki,
2015, p. 62-63; Lemanska, 2017, p. 29). Thus, legality
and compliance with the law is not only compliance with
a clear legal norm, but also with the values observed by
the law. This compliance applies not only to generally
applicable law, but also to local law applicable in the
territory of a given local government unit and the law
that binds the bodies and administration of a given local
government unit. The concept of legality (legality) must
be understood broadly.

6. Proportionality criterion

Despite the fact that the Polish Constitution defines
legality as the only criterion for supervision over Polish
local government, the legislator does notcomply with this
limitation. Apart from this criterion, the laws regulating
individual levels of local government additionally use
proportionality, despite the lack of a clear indication of
them. It is already clear from the wording of Article 8(3)
of the EChLSG that “supervison over local government
authorities shall be exercised in such a way as to ensure
that the intervention of the controlling authority is
kept in proportion to the importance of the interests
which it is intended to protect”. This is an explicit
principle of proportionality, which must be applied in
the supervisory mode. According to Article 91(4) of
the LCG, in the event of a violation of the law in the
form of an insignificant infringement, the supervisory
authority does not take an authoritative action aimed at
eliminating the affected person with such a defect of
the act, but is limited to indicating that the resolution or
order of the municipal authority was issued in violation
of the law (Lemanska, 2017, p. 30). Identical solutions
are contained in Article 79(4) of the LDG and Article
82(5) of the LVG. The effect of such an indication is
that the act containing this insignificant violation of the
law is in force without the possibility of correcting it in
the supervisory procedure (Judgement SAC in Warsaw,
2023, I FSK 1381/22; Kmieciak & Stahl, 2001,
p. 102; Ziemski, Matan, Jagielski, Goralczyk, Szyrski,
Kulig, et. al., 2023, p. 89-90).
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This should result in the assumption that legality
is only a criterion for supervisory activities if it takes
the form of a material breach of the law. In the case
of an insignificant breach, we can talk about control
activities, not supervisory ones. Nevertheless, such a
direction of interpretation does not dominate in Polish
science. It is assumed that every action of a supervisory
authority regulated in supervisory proceedings
constitutes a supervisory act (Skrzydto-Niznik, 2007,
p. 575-578; Dolnicki, 2024, p. 431-450; Ura, 2024,
p. 300). In the case law, this issue is not uniformly
perceived. Administrative courts assume that any form
of action of a supervisory authority constitutes an act
of supervision (Resolution of the composition of 7
judges SAC in Warsaw (1999), OPS 5/99; Decision
of SAC in Warsaw (2008), IT OSK 839/08). However,
if the supervisory authority finds an insignificant
violation of the law, the local government unit cannot
effectively file a complaint with the administrative
court (Decision of SAC in Wroclaw (2002), I SA/
Wr 2151/00; Judgment of SAC in Warsaw (2019 r.), II
OSK 917/19). This leads to a difficult to accept thesis
according to which an insignificant violation of the law
constitutes a form of supervisory action over the local
government, but the local government cannot appeal
such an action to the administrative court. In principle,
any form of supervisory interference must be secured
by the possibility of appealing it to an administrative
court. This is required by the constitutional principle of
autonomy, and even if the law restricts or even prohibits
the filing of complaints against supervisory acts (for
example, Article 6¢ of the “Decommunization Act”,
2016), the judicial jurisprudence has overwhelmingly
found such a solution to be inconsistent with the Polish
Constitution and allowed for the filing of complaints
against such acts (Judgment of SAC in Warsaw (2018)
IT OSK 2643/18; Judgment of SAC in Warsaw (2021)
IIT OSK 2110/21). This is also how it is perceived in the
doctrine of Polish law (Patyra S., 2019, p. 94 and 97).

The application of the principle of proportionality
is consistent with Article 8(3) of the EChLSG, and
while Polish science recognizes its existence in the
field of supervision, it is most often indicated that it
is not a criterion of proportionality, but the principle
of proportionality (Izdebski H., 2020a, p. 316). If
we observe the concept of supervision as a form of
authoritative and unilateral influence on a given act
of a local government body, then the division into
material and insignificant defects is a manifestation
of the application of proportionality, resulting in the
limitation of supervisory competences only to material
defects (Chlipata, 2014, p. 26-280; Izdebski, 2020a,
p. 316-317; Kmieciak, 1994, p. 16). If it is found that
a given act contains insignificant defects (and thus
nevertheless violates the law), the supervisory authority
does not intervene imperiously, but undertakes control
actions (Lemanska, 2017, p. 30). Thus, the criterion of

proportionality is ancillary and is directly linked to the
criterion of legality. The proportionality criterion does
not exist in its own right, but must always be taken into
account by the supervisory authorities.

This is not the only regulation that allows for
demonstrating the application of this criterion. Pursuant
to Article 171(3) of the Constitution of the Republic of
Poland, the Sejm (The Lower House of Parliament),
at the request of the Prime Minister, may dissolve a
body constituting a local government if such body
grossly violates the Constitution or laws. The concept
of a “gross” violation of the Constitution or the law
presupposes an assessment of the degree of such
violation. At the same time, it seems that this is a breach
to a greater extent than “material”. Thus, in the way of
the gradation of violations of the law, it is undoubtedly
the most glaring violation.

Importantly, the Constitution allows the supervisory
powers of the parliament only in the case of a gross
violation of the law in the field of the Constitution or
laws. On the other hand, according to the provisions
of the acts regulating individual levels of government,
the Sejm has the right to dissolve bodies constituting
local government units already in the event of repeated
violations of the Constitution or laws by the commune
council/county council and regional (Radajewski, 2016,
p-29). Undoubtedly, the repeated violation of laws or the
Constitution is not synonymous with a gross violation
of these legal acts. Bearing in mind the hierarchy of
legal acts, the constitutional norm should be given
priority in the dissolution of the decision-making body
by the Chamber of Parliament. Thus, it is not sufficient
for a repeated violation of laws or the Constitution by
an authority, but it is necessary to demonstrate that such
a violation was of a gross nature (Kmieciak & Stahl,
2001, p. 98). Sometimes the criterion resulting from
Article 171(3) of the Polish Constitution is treated as an
expedient criterion (Korczak, 2019, p. 230). However,
this view seems to be too far-reaching.

7. The criterion of purposefulness?

It is no coincidence that this criterion has been given
a question mark. In Polish doctrine of law, there is no
doubt that the criterion of expediency after 2001 is
not and cannot be the basis for exercising supervision
over local government. This criterion consists in
taking such actions that are consciously aimed at
achieving a specific goal or result (Miodek, 2002, p. 6).
Nevertheless, the legislator uses this criterion, without
calling it “expediency”. It is “the lack of prognosis
for rapid improvement and prolonged ineffectiveness
in the performance of public tasks” by the body or
bodies of a given local government unit. This is an
identically defined criterion for bodies at all levels
of local government. This criterion is of a purposeful
nature (Kisiel, 2003, p. 276; Chmielnicki, 2006, p. 261;
Kasinski, 2016, p. 530-531) and is sometimes referred
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to as an efficiency criterion (Majewski & Majewska,
2016, p. 120; Zimmermann, 2022, p. 331). What should
be understood as “lack of hope for a quick improvement”
and at the same time “prolonged ineffectiveness in the
performance of public tasks” has not been defined
(Lemanska, 2017, p. 34). This criterion is most often
also associated with a violation of the law (Masternak-
Kubiak, Balicki, Bartoszewicz, Complak, Haczkowska,
Lawniczak, 2014, p. 419-420), but it can also occur
independently of this violation. In practice, the state
of failure to improve quickly and the prolonged state
of ineffectiveness most often results either from the
catastrophic indebtedness of a given local government
unit (Judgment of SAC in Warsaw (2013), II OSK
135/13; Judgment of SAC in Warsaw (2016), II OSK
2347/16), or from obstruction of the bodies of the local
government unit preventing cooperation between them
(e.g. resignation from the performance of activities
by the chairman and vice-chairman of the commune
council and failure to elect other persons in their place —
judgment of SAC in Warsaw (2009) II OSK 1786/09).
The view that this criterion is not in accordance with
Article 171(1) of the Polish Constitution (Majewski &
Majewska, 2016, p. 120; Chmielnicki, 2006, p. 261-
262; Patyra, 2019, p. 93). Nevertheless, it is necessary
because there is no other way to interfere in the
functioning of local governments, if they do not violate
the law, but e.g. recklessly indebted a local government
unit.

8. Supervisory authorities

In accordance with Article 171(2) and (3) of the
Constitution of the Republic of Poland, the supervisory
bodies over the activities of local government units are
the Prime Minister and voivodes, and in the field of
financial matters, regional audit chambers. In addition,
the body exercising supervisory powers is the Sejm (the
lower house of parliament). In Polish doctrine of law, it
is assumed that this catalogue contains an exhaustive
enumeration (Banaszak, 2012, p. 862; Skoczylas,
Piatek, Bach-Golecka, Bosek, Capik, Chybalski, et. al.,
2016, p. 965). Apart from the above-mentioned bodies,
none of the others are bodies of supervision over
local self-government (Chmielnicki, 2006, p. 50-51;
Gromek, 2022, p. 453-458; as well as the Constitutional
Tribunal in its judgment, 2015, Kp 2/13). Such a list of
supervisory authorities is also contained in Article 86
of the LCG, Article 76(1) of the LDG and Article 78(1)
of the LVG. The supervisory competences of each of
the above-mentioned bodies are described in the Acts.
The competences of the Prime Minister and regional
audit chambers are strictly defined in the acts, while
the remaining scope of supervision is exercised by the
voivode (Masternak-Kubiak, Balicki, Bartoszewicz,
Complak, Haczkowska, Lawniczak, 2014, p. 418).
However, even in the case of a voivode, there is no
room for a presumption of supervisory competence.

Any action of the supervisory authority must be based
on a legal basis resulting from the Act.

If we consider that the essence of supervision over
local government is the exercise of governmental
powers, otherwise interfering with the validity of acts
of local government bodies, then the catalogue of
bodies with such powers is significantly larger (e.g.
Kmieciak & Stahl, 2001, pp. 95-96; Dolnicki, 2015, p.
63-64; Leonski, 2001, p. 163-167). Such supervisory
competences are held, for example, by the voivodeship
superintendent of schools, whose positive opinion is
a condition for the entry into force of a resolution on
the intention to liquidate a public school (Article 89(3)
of the Education Law). Such an opinion (positive or
negative) is issued by the Superintendent of Schools
by way of a decision appealable to the Minister of
Education, and then to the administrative court.

Another example is provided by the Act regulating
the rules for the accession of local government units
to international associations (On the rules of accession
of local government units to international associations
of local and regional communities, 2000, hereinafter
— RJTA). Under Article 4(2) of the RJIA, a resolution
of a body constituting local government units to join
an international association enters into force after
obtaining the consent of the minister of foreign affairs
issued by means of an administrative decision. This
resolution is invalid in the event of a final refusal by the
minister to grant consent or failure to present it to him
for expression (Article 4 of the RJIZ).

The examples given indicate that bodies other than
those listed in the Constitution of the Republic of Poland
also have supervisory powers. Denying them such status
may lead to situations in which these powers will be
classified not as supervision, but as competences similar
to those of supervisors, which may raise the question
of the criterion for their application. In the case of the
RIJIA, the supervisory criteria are defined as follows:
a) compliance with the tasks and competences of the
bodies of a given local government unit, b) compliance
with Polish internal law, ¢) compliance with the foreign
policy of the state and its international obligations, d) in
the case of a self-governing voivodeship, additionally
compliance with the resolution of the regional assembly
of that voivodeship on the priorities of foreign
cooperation of the voivodeship (Article 2(1) and (2) of
the RJTA). Most of the indicated criteria are in fact the
criterion of legality (compliance with internal law, tasks
and competences), but the criterion of compliance with
the foreign policy of the state is not such a criterion.
In accordance with Article 146, paragraphs 1 and 2 of
the Constitution of the Republic of Poland, the Council
of Ministers is responsible for Polish’s foreign policy
(decision of the Constitutional Tribunal (2009), Kpt
2/08). Local self-government neither has its own tasks
in the field of conducting the foreign policy of the state,
nor can it gain independence in this respect in a unitary
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state. Therefore, the criterion of compliance with the
foreign policy of the state is not consistent with Article
171(1) of the Constitution of the Republic of Poland
(Lemanska, 2017, p. 37). This criterion allows for the
preservation of the constitutional right of the Council
of Ministers to conduct the foreign policy of the state
(Article 146(1) and (2) of the Polish Constitution of the
Republic of Poland) and is consistent with the principle
of state unitarity expressed in Article 3 of the Polish
Constitution.

In practice, greater doubts arise about the supervisory
activities of the voivodeship superintendent of school.
In accordance with the above-mentioned Article 89(3)
of the Law on School Education, this superintendent
of school issues a positive opinion on the adopted
resolution on the intention to liquidate a public school
(public kindergarten). No provision explicitly specifies
what criteria this body is to follow when issuing a
negative opinion. The legislator, seemingly wanting
to weaken the activities of the head of education,
defined his competence as the right to issue opinions.
The opinion is not binding and generally contains only
the position of the issuing authority, which may not be
taken into account by the authority issuing the act. Such
is the significance of opinions issued in the course of
proceedings on a given case, while in the case of issuing
an opinion on a resolution on the intention to liquidate a
public school, the opinion is issued after the resolution
has been adopted. It is therefore of a consequential
and binding nature, because the legislator directly
made the validity of such a resolution dependent on
the expression of a positive opinion. Sometimes, when
refusing to issue a positive opinion, the superintendent
of school pointed to the conduct of the state’s education
policy, the welfare of pupils or the protection of the
interests of the local community as criteria justifying
the refusal to express a positive position (Judgment
of SAC in Warsaw (2020) I OSK 3360/19; Judgment
of SAC in Warsaw (2021) IIT OSK 2935/21). In such
a case, Polish science also admits the possibility of
refusing to issue a positive opinion on the basis of non-
compliance with the state’s educational policy (Pilich,
2022, pp. 606-607). This is a flawed view, because it
would lead to basing the government’s interference in
the performance of tasks by the local government on
the basis of criteria other than legality. Administrative
courts have held that since the head of education has been
endowed with the competence to decide authoritatively
and unilaterally on the validity of a given resolution of
a body constituting local government units and has not
introduced any separate regulation in this regard, the
criterion of legality should be applied (Judgment of
SAC in Warsaw (2024) III OSK 542/23; Judgment of
SAC in Warsaw (2023) III OSK 2689/21).

Importantly, there is no doubt that the bodies
cooperating at the stage of adopting legal acts by local
government bodies in terms of agreeing or giving

opinions should also base their position only on the
criterion of legality (Dolnicki, 2024, p. 434-435). Such
action of these bodies is within the limits of the exercise
of supervisory competences, if the validity of the
adopted resolution depends on their position (Matan,
Ziemski, Jagielski, Goralczyk, Szyrski, Kulig, et. al.,
2923, p. 50-84).

9. Conclusion

The Polish Constitution separately regulates only the
supervision of local government. Supervision has not
been defined in the Constitution, but in principle there
is no greater doubt that this term should be understood
as the right to authoritative and unilateral interference
in the activities of local government bodies. Any scope
of powers resulting in the annulment or repeal of an
already adopted resolution, or conditioning its entry
into force, should be understood as the exercise of
supervision.

In this respect, the constitutional regulation
limiting the catalogue of supervisory authorities is
incomplete, as the acts extend supervisory competences
to other authorities. A distinction can be made between
supervisory authorities in the normative sense (i.e.
those listed in Article 171(2) of the Polish Constitution)
and supervisory authorities in the functional sense, i.e.
those to which the provisions of law grant such powers
(Dolnicki, 2024, p. 430-431). In this respect, it is not
possible to speak of the compliance of the provisions of
the Polish Constitution with the laws.

However, granting supervisory powers to other
bodies is not treated as an unacceptable interference
with the autonomy of the local government. In practice,
interference with autonomy is related not so much
to the catalogue of bodies exercising supervisory
competences, but to the supervisory criteria. Apart from
the exceptions resulting from the unitary nature of the
state, in which foreign policy tasks cannot be delegated
to the local government to be carried out independently,
no criteria other than legality and proportionality of
supervision should be allowed, in particular in the
scope of the local government’s own tasks. These
criteria allow for the most objective assessment of
whether the activities of the local government are in
accordance with the law and at the same time serve
to meet the needs and goals of the local government
community. Sometimes the concept of “legality” is
treated very broadly as encompassing any interference
in the functioning of local government based on any
legal provision, which leads to the dangerous naming of
other criteria as legality (Patyra, 2023, p. 10).

Practice has shown that sometimes the expediency
criterion defined as “lack of hope for a quick
improvement and prolonged ineffectiveness in the
performance of public tasks” fulfils its role as an
additional way to remove very significant shortcomings
in the functioning of a local government unit, which
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could not otherwise be removed (Lemanska, 2017,
p. 32). The prudent application of this criterion,
subject to the control of the administrative court, is not
perceived as a too far-reaching interference with the
autonomy of the local government. The possibility of
dismissing a body constituting a local government unit
in the event of a gross violation of the law should be
assessed differently. The inability to review an act of
parliament by the courts is aptly treated as violating the
autonomy of local government (Rulka, 2017, p. 45).

The adoption of other criteria (such as compliance
withstate policy) leads notonly tothe dependence oflocal
government on government administration, but above
all resulted in the omission of the needs of residents as
the main factor determining the manner of performing
public tasks (Patyra, 2019, p. 98). Unfortunately,
sometimes the Polish legislator takes actions aimed at
expanding the criteria of supervision, which cannot be
assessed positively both in terms of compliance with the
Polish Constitution and should be perceived as too far-
reaching interference in its independence, and thus in
the essence of local government. Thus, it should also be
stated that the regulation of the criterion of supervision
over local government in the Polish Constitution is not
exhaustive, and the acts complement the catalogue of
other criteria.
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AHoTanisn

Mertoto CTaTTI € aHAJI3 PETYIIOBAHHS MPOLEIYPH HAMNIALY 3a MICIIEBUM CaMOBPAIYBaHHSIM Yy MOJIbChKiN Kon-
CTHTYIIIi Ta B IPaBOBIii CHCTEMI, III0 PETYITIOE HATIISA 32 MICIICBIM CaMOBpSTyBaHHAM. Peamizaris i€l Mmetn Hagae
MOXJIMBICTh MIPOJIEMOHCTPYBATH, HACKIIBKH HAIVISAJ Ma€ KOHCTUTYIIHHY Blaay Ta 9M AOTPUMYETHCS KOHCTHUTY-
niffHa HOpMa B 3aKOHOIABCTBi. ToMy B IIOMY JTOCTIKEHHI HE MOCIIKYIOTHCS MMUTAHH:A, IO TIOB’sI3aHi 3 Har-
JSI0M, SKi Oe3mocepeHbo He BUIUIHBAIOTH 3 KoHCTUTYII. 30KpeMa, 1€ CTOCY€EThCS PONEAYPH HAITIALY. 3MICT
JTAHOTO JIOCII/DKEHHS BKIIIOYAE aHAJII3 caMOro MOHATTS HANMIsAY, KPUTEPiiB HAIISLY Ta KOHTPOJIIOIOYHUX OPTaHIB.

OCHOBHUM METOZIOM JOCII/DKEHHS € JOTMATHYHMI METOA, OPIEHTOBaHMI HAa TIIyMadeHHsS KOHCTHTYLINHHMX
HOPM 1 BUKJIA]] MMO3UIIH 1 MOTIAAIB MPECTABHUKIB HAyKH. BHKOPUCTaHUI METON TOCIHTIKEHHS TaKOK BKIFOUAE
aHaJi3 CyI0BOi MPAKTUKKA OOPAaHUX Ta MPEACTABHUIIBKUX CY/IIB Ta MPE3CHTAIIO MIPAKTHYHIX NPUKIIAIiB HATIIAITY
Ta IX OLIHKA aJIMIHICTPATUBHUMH CyIaMHU.

YV Korcrutymii I1ombpIi MOHATTS HAIISAAy BUKOPHCTOBYETHCS Oe3 Horo Bu3HaueHHs. Tak caMo HOro TpaKTyIoTh
1 B TIOJTBCHKIN TOKTPHUHI, i B CYIOBIl IOPUCTIPYACHIIi1, HATOJIONTYIOUN Ha HAHBAYKIUBIIIOMY HOTO €JIeMEHTI — BIIaJI-
HOMY Ta OJHOCTOPOHHBOMY BTPYYaHHI KOHTPOIIOIOYOTO OPTaHy B JisUTEHICTh OPTaHiB MICIIEBOTO CAMOBPSIIyBaH-
Ha. [{uM BiH BiIPi3HAETHCS BiJ KOHTPOITIO, SIKUH HE BKIIOYAE B ceOe 1m0 (hopMy BILIHBY.

Koncturymis ITonpmii 3aHaaTo By3bKO BH3HAUa€ KPUTEPil HAIVISTY 33 HAIVIAAOM, a TAKOXK HEIOBHO BU3HAYAE
HanAa0B1 opranu. [Ipu bOMy iTHOPYETBHCS KPUTEPid MPOMOPLIHHOCTI, SIKH 00MEXy€e TpaBo Ha BIaTHE BTPY-
YaHHA B JisUTBHICTH OPraHiB MICIIEBOTO CaMOBPSIyBaHHS BHUITAIKAMH iCTOTHOTO MOPYIICHHS 3aKoHy. Kpim Toro,
3aKOHOMABEIlh 3aKPIILTIOE 38 KOHTPOITIOIYIMH OpraHaMu KpUTEpil [iTecpsiMOBaHOTO ab0 pe3yasTaTHBHOTO Xa-
paktepy. bararo opraHiB nep:kaBHOTO yIIpaBIIiHHS, TaKi sIK MiHICTp 3aKOPJJOHHUX CIIPaB a00 BOEBOICHKUI 1HCIICK-
TOP IIKIJ, 311HICHIOIOTH HAIVIAZ0B] TOBHOBA)KEHHS HAJl MiCLIEBIMH OPTaHAMH BJIQIM, X042 BOHH HE € HANISTI0BUMHU
opraHamu B po3yMinHi KorctuTyii.

Hecyw™icHicTh 3akoHIB 3 KOHCTUTYIIi€IO 3 TOYKH 30py KPUTEPil0 HATIAMY Ta KUTBKOCTI OpraHiB 3 HATMAIO-
BOIO KOMIICTEHIII€I0 HE MAa€ CYTTEBOTO BIUIMBY Ha HE3aJEKHICTh MICIIEBOTO caMOBpsayBaHHsA. Lle moB’s3aHo 3
eMI30MYHIM 3aCTOCYBAHHIM HATJISIOBUX KPUTEPiiB, BIIMIHHMX BiJ 3aKOHHOCTI, Ta 3arajloM €IHHOIO TO3HIII€I0
aJIMiHICTPAaTHBHUX CYIIB, IKi 3aBXKIU 3BOASTH OIIHKY HAITISIOBOI TisTIBHOCTI 10 KpHUTEPiro 3akoHHOCTI. [IpakTrka
aJIMiHICTPAaTHBHUX CYIIB JO3BOIISIE YCYHYTH IIi po30ikHOCTI. [Ipo HEOOXiMHICTh TEPMIHOBOI 3MIHH IO TTOJIBCHKOT
KoncTutymii y mociimKeHHI He HOeThCs.

Kuro4oBi c10Ba: HaTIISAI; KOHTPOJIB; 3aKOHHICTH; POMOPIIiHICT; KOHTPOIIOIOYl OpTaHH.
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Summary

This article explores the institutional and normative mechanisms of probation at the european regional level,
focusing on their alignment with international legal standards. The aim is to identify specific features of regional
probation systems, taking into account international human rights instruments and their practical implementation.
The study employs a comprehensive methodological approach. The descriptive method is used to outline the content
of international documents related to probation. The formal-logical method helps clarify the structure and meaning
of legal provisions. The axiological method highlights the value and significance of european regional standards
and recommendations. Legal analysis and synthesis are applied to examine the practices of regional human rights
institutions and to identify institutional and legal mechanisms relevant to probation. The research finds that regional
human rights protection systems incorporate key probation standards, particularly the rights to humane treatment
and dignity. These standards are generally consistent with universal international instruments. The european
system is the most advanced, with the European Court of Human Rights and the Council of Europe providing
a clear legal and practical framework for probation policies and practices. Their recommendations significantly
influence national legal systems. Regional probation standards play a critical role in shaping effective and humane
criminal justice policies. The european model, with its structured recommendations and legal interpretations, offers
a robust framework for integrating probation into national systems. These recommendations should be recognized
as essential components of broader international probation standards. For Ukraine, prioritizing the implementation
of these recommendations is crucial to advancing legal reforms and aligning with european practices.

Key words: regional standards, human rights and freedoms, probation, execution of court sentences, criminal
justice, justice.

1. Introduction relevant and important european regional system.

In legal terms, probation is a legal institution that
governs the application of a set of probation measures to
individuals held criminally liable. Essentially, probation
is an alternative form of punishment, which involves
the imposition of specific obligations and restrictions
on the convicted person aimed at fostering awareness
of unlawful behavior and promoting rehabilitation.
International legal standards of probation exist at both the
universal and regional levels. The majority of scholars in
international law identify three primary regional human
rights protection systems: the European, Inter-American,
and African systems. However, other approaches to
the classification of regional mechanisms in this field
also exist in academic discourse. For Ukraine the most

However, each of these systems is characterized by
specific historical, legal, economic, social, and cultural
features, which shape the approaches to enshrining
human rights and freedoms. Regional mechanisms
are considered a significant achievement of modern
international law, as they incorporate key normative and
institutional elements of probation within the mentioned
regional systems and are implemented into national
legal frameworks. Given the dynamic development of
the international legal institution of probation, the study
of the legal nature of regional-level probation standards
remains relevant for many countries, including Ukraine.
This is evidenced by the country’s ongoing efforts to
ensure proper legal regulation of this institution.
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In scholarly literature, the international human rights
protection system is studied across several dimensions.
According to I. M. Ryzhenko and O. M. Demianiuk,
there are — first, the global level — represented by
international organizations that safeguard human rights
globally; second, the regional level — represented by
regional human rights protection systems; and third,
the national level — focused on the guarantee and
protection of human rights within individual states
(Pmwxenko, Iemsuiok, 2019, p. 146). This approach is
widely recognized in the academic community as it
comprehensively reflects the influence of international
legal standards both globally and nationally.

K. P. Vladovska and V. S. Tysovska emphasize
that regional standards, in particular, represent the
core achievements of international human rights
law and more comprehensively reflect the specific
context of each region (BmagoBcpka, TucoBchKa,
2020). At the same time, we consider it appropriate
to point out that not only binding regional standards
but also non-binding regional instruments («soft law»)
constitute important components of international law.
Regional-level probation standards are typically the
result of cooperation between groups of states in the
field of criminal justice and include both normative
mechanisms and soft-law instruments. Moreover, the
number of soft-law acts far exceeds that of binding
standards. Therefore, a comprehensive approach
should be taken to probation regulation, considering
both normative and recommendatory documents at the
regional level.

The French researcher Charlotte Piveteau notes that
treaties generally have an open-textured character and
their provisions are concise, which is precisely why
“soft law” plays a key role in “developing, refining,
and clarifying standards, more precisely defining
their meaning and the scope of states’ obligations”
(Piveteau, 2021). In this context, regional probation
standards and recommendations reflect the specific
functioning of probation within a particular group
of states. They do not adhere to a strict hierarchical
structure and significantly expand the content of
normative provisions.

In this article, we aim to comprehensively
characterize the legal nature and specific features of
institutional and normative mechanisms at the regional
level, including recommendations in the field of
probation, through an in-depth analysis of international
instruments and institutional practices. Achieving
this objective is possible through a legal study of the
implementation of international legal standards of
probation at the regional european level.

2. European regional system for the protection of
human rights and freedoms

The european regional system for the protection
of human rights and freedoms is considered the
most influential set of normative and functional
mechanisms safeguarding human rights. The adoption
of the European Convention on Human Rights (1950)
is viewed as the starting point in shaping regional
international probation standards, as it enshrines the
prohibition of torture (Article 3) and the principle of no
punishment without law (Article 7).

Although probation is not explicitly mentioned in
the Convention, its underlying principles provide a legal
foundation for probation as part of the criminal justice
system. The additional protocols to the Convention are
also significant. Protocol Ne 6 (1983) and Protocol Ne
13 (2002) abolished the death penalty, while Protocol
Ne 7 (1984) guarantees the right to appeal in criminal
matters (Art. 2) and the right not to be tried or punished
twice (Art. 4).

To monitor compliance, the European Court
of Human Rights (ECtHR) was established. This
institution interprets the Convention and determines
whether human rights violations have occurred. The
Convention holds significant value for international
criminal justice, with the ECtHR consistently
emphasizing punishment aligned with the principles of
rehabilitation and humanity.

This perspective supports the development of
probation as an alternative to imprisonment that
complies with human rights standards. The ECtHR
has also addressed cases involving inadequate
prison conditions—such as overcrowding and poor
sanitation—which further underline the need for
alternative sanctions. Relevant cases include Rivni v.
Greece (Ne. 28524/95, 2001, §75), Saleymanovich v.
Ttaly (N2 22635/03, 2009, §51), and Neshkov and Others
v. Bulgaria (Ne 36925/10 et al., 2014, §228)".

Alternatives to imprisonment, including probation,
help reduce prison overcrowding and enhance
the effectiveness of criminal justice by promoting
individualized sentencing, offender rehabilitation, and
recidivism prevention. This aligns with international
legal standards, which urge states to use imprisonment
only as a last resort when less severe measures are
inadequate.

Several ECtHR cases indirectly demonstrate that
individuals subject to probation or conditional release
must have access to adequate procedural safeguards
when challenging decisions that affect their liberty. In
this regard, the Court assessed the actions of national
authorities in Waite v. the United Kingdom (Ne 53236/99,

! See cases: 1) Case of Peers v. Greece. (2001). European Court of Human Rights. [in English]. Retrieved June 14, 2025, from https://hudoc.
echr.coe.int/eng?i=001-59413 2) Case of Sulejmanovic v. Italy. (2009). Strasbourg: European Court of Human Rights. [in English]. Retrieved
June 14, 2025, from https://hudoc.echr.coe.int/eng?i=001-93564 3) Case of Neshkov and Others v. Bulgaria. (2015). Strasbourg: European
Court of Human Rights. [in English]. Retrieved June 14, 2025, from https://hudoc.echr.coe.int/eng?i=001-150771
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2002), examining the offender’s release from prison
based on the level of threat posed to society (Waite v.
the United Kingdom , ECtHR, 2002, §68).

A similar conclusion was reached in Leger v.
France (Ne 19324/02, 2006), where the applicant
contested the conditions of his detention and the lack
of effective judicial review during his suspended
sentence. Additionally, judge Mularoni, in a
dissenting opinion, highlighted the importance of
considering the probation officer’s assessment of the
offender’s rehabilitation (Leger v. France, ECtHR,
2006). In Kiilekci v. Austria (Ne 30441/09, 2017),
the ECtHR evaluated repeated criminal behavior.
The case concerned the deportation of an individual,
with the Court noting that violent offenses can justify
such a measure. Although integration is an important
factor, it must be balanced against the seriousness
of the crimes (Kiilekci v. Austria, ECtHR, §48-49).
In T v. the United Kingdom (Ne 24724/94, 1999), the
Court examined the treatment of minors in criminal
proceedings, particularly whether holding children
criminally responsible for actions committed at
the age of ten constituted inhuman or degrading
treatment. Although no violation was found, Judge
Lord Reed, in his dissenting opinion, stressed the
importance of rehabilitation and reintegration —core
elements of probation (T. v. the United Kingdom,
ECtHR,1999). Finally, in Vinter and Others v. the
United Kingdom (Ne 66069/09, 130/10, 3896/10,
2013), the Court emphasized that all punishments
must serve a rehabilitative purpose, reinforcing the
importance of alternative forms of punishment, such
as probation.

An illustrative case is Valeriu and Nicolae Rosca v.
Moldova (Ne 41704/02, 2009), in which three officers
were convicted of ill-treatment of the applicants and
sentenced to three years of imprisonment, along with
a two-year ban from working in law enforcement.
The ECtHR examined how national courts imposed
punishment and stated clearly that it is for the national
courts sentencing an offender to determine the
punishment they consider most appropriate to ensure
the educational and preventive effect of a conviction
(Valeriu and Nicolae Rosca v. Moldova, ECtHR, §72).
However, in this case, the national courts suspended the
custodial sentence and imposed a one-year probation
period. The ECtHR noted that the courts failed to
mention a number of clearly applicable aggravating
factors. In particular, none of the officers showed any
sign of remorse, denying throughout the proceedings

that any ill-treatment had occurred (Valeriu and Nicolae
Rosca v. Moldova, ECtHR, §72). This case highlights
the importance of properly applying probation
measures, with due consideration of both aggravating
and mitigating circumstances, as well as the offender’s
potential for rehabilitation without imprisonment.
Additional relevant elements concerning probation are
indirectly addressed in the following cases: Weeks v. the
United Kingdom (Ne 9787/82, 1987); Thynne, Wilson
and Gunnell v. the United Kingdom (Ne 11787/85,
11978/86, 12009/86, 1990); Paul and Audrey Edwards
v. the United Kingdom (Ne 46477/99, 2002); Ezeh and
Connors v. the United Kingdom (Ne 39665/98 and
40086/98, 2003); and M. G. v. Lithuania (Ne 6406/21,
2024)".

The ECtHR, through its judgments, indirectly
assesses the impact of probation measures on offender
behavior when interpreting the circumstances of a
case and applying the provisions of the European
Convention on Human Rights. This demonstrates a
new perspective on probation — not only as a tool for
enforcing punishment with a focus on reintegration, but
also as a means of realizing the fundamental rights and
freedoms of individuals with the status of convicted
persons. During the execution of alternative sanctions,
these rights and freedoms are often subject to certain
restrictions. This raises the question of how to balance
the interests of society — which expects that offenders
serve a fair sentence — with the individual need for
offender rehabilitation.

3. European Soft Law Instruments in Probation

An important role in shaping regional-level
international legal standards of probation is played by
the Committee of Ministers of the Council of Europe.
This body is considered one of the most productive,
having adopted a number of instruments directly
addressing the functioning of probation systems. In
particular, the Committee provided a comprehensive
conceptual definition of probation in Recommendation
CM/Rec(2010)1 on the Council of Europe Probation
Rules, adopted on 20 January 2010. It stated that
probation refers to the implementation in the community
of sanctions and measures defined by law and imposed
on offenders (Committee of Ministers, 2010). This
interpretation allows for a broad understanding of
probation as a set of specific sanctions and measures,
which may vary across countries. However, the overall
goal remains the same: reducing reoffending by
establishing positive relationships with offenders for

! See cases: 1. Case of Weeks v. The United Kingdom. (1987). Strasbourg: European Court of Human Rights. [in English]. Retrieved June
14, 2025, from https://hudoc.echr.coe.int/?1=001-57594 2. Case of Thynne, Wilson and Gell v. The United Kingdom. (1990). Strasbourg:
European Court of Human Rights. [in English]. Retrieved June 14, 2025, from https://hudoc.echr.coe.int/?i=001-57646 3. Case of Paul and
Audrey Edwards v. The United Kingdom. (2002). Strasbourg: European Court of Human Rights. [in English]. Retrieved June 14, 2025,
from https://hudoc.echr.coe.int/?i=001-60323 4. Case of Ezeh and Connors v. The United Kingdom. (2003). Strasbourg: European Court of
Human Rights. [in English]. Retrieved June 14, 2025, from https://hudoc.echr.coe.int/?i=001-60608 5. Case of M.G. v. Lithuania. (2024).
Strasbourg: European Court of Human Rights. [in English]. Retrieved June 14, 2025, from https://hudoc.echr.coe.int/?i=001-231083
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supervision, guidance, assistance, and successful social
reintegration.

The recommendations adopted by the Committee
of Ministers possess the following features'. First, by
nature, regional treaties and mechanisms are territorially
limited, hence their designation as «regional.» This
applies equally to probation recommendations, which
are aimed at European countries only. Second, such
recommendations are largely of an orientational
character. They do not provide mandatory guidelines
but offer general principles without targeting a specific
state. Third, these acts are not legally binding; rather,
they represent proposals or calls to action for states to
behave in a certain way in a given legal context, not
rigid legal prescriptions.

Due to the soft law nature of these documents,
the Council of Europe lacks an oversight body to
monitor compliance with these recommendations.
This complicates the evaluation of their actual
implementation. A specific issue affecting these
probation recommendations is the absence of any
institutional control mechanisms. Unlike binding
international treaties that provide for monitoring
or reporting bodies, probation recommendations
depend entirely on the political will of states. A
change in a country’s political or legal priorities,
or a decline in focus on probation, carries no
legal consequences or procedural responses —
raising concerns about the effectiveness of such
international legal standards.

4. Other European Regional Normative and
Enforcement Mechanisms

Among regional instruments relevant to the
functioning of the probation system is the European
Convention for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment (1987).
This Convention reaffirms the prohibition of torture
and inhuman or degrading treatment or punishment
(Council of Europe, 1987). According to Article 1, it
established the European Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or

Punishment (CPT), tasked with visiting places of
detention to assess how persons deprived of their
liberty are treated, and to strengthen their protection
where necessary.

Although primarily focused on custodial settings,
the CPT’s activities also indirectly touch upon
probation-related issues, particularly when assessing
broader penal policy. For instance, in its 34th General
Report (2024), the CPT highlighted the urgent need
to reconsider penal execution systems and explore
comparative European strategies for tackling prison
overcrowding and associated challenges (CPT, 2024,
p- 14). As probation offers a non-custodial alternative,
it plays a humanitarian role in reducing pressure
on penitentiary systems while promoting a more
individualized, socially integrative approach that
mitigates reoffending — particularly by addressing
the needs of vulnerable groups (e.g., women, minors)
through tailored interventions.

Additionally, the Council for Penological Co-
operation (PC-CP), a consultative body under the
Council of Europe’s European Committee on Crime
Problems, supports work in this area. According to Rob
Canton, the practical experience of the PC-CP members
— especially in prison and probation management —
adds authority to their views and ensures complex
technical issues are properly addressed (Canton, 2019,
p- 5). However, it should be emphasized that this body
does not directly develop or adopt probation standards.
Its role is limited to expert support and advisory
contributions.

5. The Influence of EU Law on Regional
Probation Standards

To deepen the analysis of european regional
probation standards and recommendations, it is
essential to consider the supranational legal system
of the European Union (EU), comprising 27 Member
States. A foundational provision is the prohibition
of torture and inhuman or degrading treatment or
punishment, enshrined in Article 3 of the Charter
of Fundamental Rights of the EU (2012/C 326/02).

! This list includes, but is not limited to, the following: 1. Resolution (70)1 on the Practical Organization of Supervision and Post-Penitentiary
Care of Probationers and Conditional Releasees, adopted on 26 January 1970; 2. Recommendation CM/Rec(99)19 concerning mediation

in penal matters, adopted on 15 September 1999; 3. Recommendation CM/Rec(99)22 concerning prison overcrowding and the increase

in prison populations, adopted on 30 September 1999; 4. Recommendation CM/Rec(2003)22 on conditional early release, adopted on 24
September 2003; 5. Recommendation CM/Rec(2006)2 on the European Prison Rules, adopted on 11 January 2006; 6. Recommendation
CM/Rec(2006)8 on assistance to victims of crime, adopted on 14 June 2006; 7. Recommendation CM/Rec(2008)11 on European Rules for
juvenile offenders subject to sanctions or measures, adopted on 5 November 2008; 8. Recommendation CM/Rec(2010)1 on the Council of
Europe Probation Rules, adopted on 20 January 2010; 9. Recommendation CM/Rec(2017)3 on community sanctions and measures, adopted
on 22 March 2017; 10. Recommendation CM/Rec(97)12 on staff involved in the implementation of sanctions and measures, adopted on 10
September 1997; 11. Recommendation CM/Rec(2014)4 on electronic monitoring, adopted on 19 February 2014; 12. Guidelines for Prison
and Probation Services on Radicalisation and Violent Extremism, adopted on 2 December 2015; 13. Recommendation CM/Rec(2018)8 on
restorative justice in criminal matters, adopted on 3 October 2018; 14. Recommendation R(97)12 of the Committee of Ministers on staff
involved in the implementation of sanctions and measures, covering recruitment, selection, education, training, and continuing professional
development of penitentiary and probation staff, adopted on 25 April 1997; 15. Recommendation CM/Rec(2024)5 of the Committee of
Ministers on the ethical and organisational aspects of the use of artificial intelligence and related digital technologies by prison and probation

services, adopted on 9 October 2024.
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While the Charter has the status of primary EU law,
probation-specific legal frameworks are governed
by Council Framework Decisions, which Member
States are obliged to transpose into national law.

The Council Framework Decision 2008/909/
JHA of 27 November 2008 concerns the mutual
recognition of judgments imposing custodial
sentences for enforcement within the EU. Its
objective is to promote social rehabilitation by
enabling a sentence to be served in the Member State
of residence (Art. 3). Although the Court of Justice of
the EU (CJEU) has not directly addressed probation
in this context, it has emphasized safeguarding
fundamental rights when enforcing foreign judgments
(e.g., Jeremy F. v. Prime Minister, C-168/13 PPU,
§32, 34). A key principle in this framework is that
enforcement in the executing state must support
the social rehabilitation of the offender (Recital 9).
This aligns with probation’s rehabilitative goal—
facilitating reintegration without imprisonment
through multifactorial, individualized support.

The Council Framework Decision 2008/947/
JHA further regulates probation in the EU by promoting
mutual recognition of probation decisions and
alternative sanctions. It allows Member States, other
than the sentencing state, to supervise compliance with
probation measures, enhancing security and protecting
offenders’ rights (Art. 1). It defines a specific list of
measures such as informing authorities of residence
changes, complying with conduct instructions, avoiding
certain contacts, compensating victims, community
service, therapy, and rehabilitation (Art. 4) (Council
Framework Decision, 2008).

This framework aims to support the rehabilitation
of offenders; protect victims and society and to enable
cross-border enforcement of non-custodial sanctions.
While this harmonized approach helps unify probation
systems across the EU, practical challenges persist.
For example, Spanish courts have reportedly avoided
applying this framework due to the limited transnational
enforceability of some probation measures. Moreover,
the framework lacks strict enforcement mechanisms,
relying mainly on inter-state communication, which
may hinder its practical effectiveness and reduce
accountability.

Lastly, the Council Framework Decision 2009/829/
JHA introduces mutual recognition of supervision
measures as alternatives to pre-trial detention. Although
it does not directly regulate probation, it conceptually
supports its philosophy — encouraging non-custodial
measures and reinforcing probation services’ role
during pre-trial phases (Art. 2). It forms part of the
EU’s broader efforts to humanize criminal justice
and facilitate intra-EU mobility (Council Framework
Decision 2009/829/JHA, 2009).

The EU Council Framework Decisions illustrate
a unified understanding of the content and purpose of
probation within the EU’s supranational legal system.
Firstly, they share a common goal — enabling the mutual
recognition and execution of non-custodial sanctions
across Member States. Secondly, these instruments
confirm that probation serves both the rehabilitation of
offenders and the protection of victims of crime. Thirdly,
from a legal form perspective, Framework Decisions
are binding upon Member States as to the results to be
achieved, while leaving them the freedom to choose the
means and methods of implementation. Their adoption
signifies recognition of probation as a pan-European
legal instrument. For example, if a probation order
is issued in one Member State, others are obliged to
recognize and execute it. This enhances cross-border
cooperation in criminal justice through information
sharing and coordinated supervision of individuals under
probation. However, a major shortcoming is the absence
of enforcement mechanisms to hold states accountable for
non-compliance with probation-related judicial decisions.
In conclusion, these EU Framework Decisions aim to
harmonize probation-related practices, thereby improving
legal coherence and consistency among Member States.

6. Conclusions

Therefore, the european regional system for the
protection of human rights guarantees the right to humane
treatment and respect for the dignity of individuals subject
to criminal sanctions. These principles are enshrined
both in general legal instruments and in those protecting
specific categories of persons. Among international legal
frameworks, the european system stands out as the most
developed and comprehensive in regulating probation,
offering a range of interconnected, structured, and value-
based legal and policy documents, interpreted by human
rights institutions.

These provisions establish a common understanding
ofthe aims and functions of probation in Europe and form
a solid foundation for national-level implementation.
This is particularly important for Ukraine as it aligns
its legislation with european standards. The ECtHR,
through its interpretations, has underscored the need
to ensure access to adequate procedural safeguards,
including in the context of probation. These conclusions
can be incorporated into national sentencing and
enforcement practices.

We argue that probation-related recommendations
should be viewed as an integral part of international
probation standards in a broad sense, as they influence
the development of concrete supranational mechanisms
in this field. Ukraine should pay special attention to such
soft-law instruments and enhance their implementation
within the domestic legal system—an essential step in
its path toward EU accession.
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AHoTauis

AKTyaJIbHICTh TEMH 3yMOBJICHA 3POCTaHHSM pOJI IHCTHTYTY MpoOaiii B CHCTeMi KpUMIiHAJIbHOI IOCTHIII,
30KpeMa B KOHTEKCTI BIPOBADKEHHS 'YMaHICTUYHHUX IIJIXO/AIB JI0 MOKapaHHs. Y Cy4acHHX YMOBax OCOOJHMBOT
Ba)XJIMBOCTI HA0yBa€ y3ro/PKEHHS HAI[IOHAILHOT CUCTEMH Mpodarlii 3 MiXKHApOJHO-IIPABOBUMH CTaHAAPTAMH, 1110
BU3HAYAIOTh HAIPSIM PO3BUTKY €(DEKTHMBHUX Ta albTEPHATHBHUX JIO M030aBJICHHS BOJI 3aXOiB BIUIMBY Ha Ipa-
BOIOPYIIHKKIB. MeTa CTaTTi MmoJjsrae B TOMY, [00 KOMIUIEKCHO OXapaKTepU3yBaTh IHCTUTYLIWHI Ta HOPMATHUBHI
MexaHi3MH y cepi poballii perioHaIbHOrO €BPONEHCHKOr0 PiBHS Ta BU3HAYMTH 1X OCOOIMBOCTI 3 ypaxyBaHHIM
MOJIOKEHb MDKHAPOIHHMX aKTiB Ta MPAKTHUKH 1X 3acTOCyBaHHS. J{Jis MOCATHEHHS BKa3aHO! METH ITPOIIOHYETHCS
NpoaHalTi3yBaTH 3aKpilUICHHsT MKHAPOIHO-TIPABOBHUX CTAHJIAPTIB Mpodallii y eBporneichKiil perioHasbHii cucte-
Mi 3aXHCTy MpaB Ta CBOOOJ JIFOAMHHU. Y CTaTTi PO3KPHBAETHCS 3MICT MOJIOKEHb PETIOHAIBHUX aKTIB, 1110 BU3HAYA-
I0Th [IPABOBE PErYJIIOBAHHS IIPAB Ta CBOOO 0CI0 0 SKHUX 3aCTOCOBYIOTHCS TIOKAPAHHS Ta 1HII 3aX0A1 KPUMiHAb-
HO-TIPABOBOT'0 XapakTepy Ta HaJaeThCsl X IHTEpIpeTallis IMiJ] KyTOM BTiJIeHHs polariiHux 3axo/iB. Bukopucra-
HO KOMIUIEKC METO/[IB HAyKOBOTO Mi3HAHHS, & CaM€ OMMCOBUN METOJI — JUIs 3arajIbHOI XapaKTePUCTHKHU TTOJI0KEHb
MIDKHApOHUX JOKYMEHTIB perioHaJIbHOTO piBHS y cdepi npodariii, 100 mokas3aru X 30BHILIHIM MPosiB; (HopMab-
HO-JIOTTYHHH METOJI — IIPY BCTAHOBJICHHI 3MICTY Ta OCOOIMBOCTEH PABOBHUX MOJOKEHb BUKIIAJICHHUX Y JDKEPETIax;
AKCIOJIOTTYHUH METOJ 3aCTOCOBAHO JJIS MiAKPECIICHHsI 3HAYCHHS PErioHaJbHUX CTAaHAAPTIB Ta PEKOMEHMAIH y
cepi npodarrii; METoI MPaBOBOIO aHai3y Ta CHHTE3Y — JUIsl ONPAIIOBAHHS MPAKTUKH [TPABO3aXUCHHUX 1HCTHUTY-
il Ta BCTAHOBJICHHI 0COOIMBOCTEH IHCTUTYIIHHUX Ta HOPMAaTHBHUX MEXaHi3MIB PEriOHAILHOTO PiBHS, BKIFOYHO
3 pekoMeHamismMu y chepi npodarrii. 3a pe3yibraraMu JTOCHTIHKCHHS BCTAHOBIICHO, 10 PETIOHAIbHI CHCTEMH
3aXMCTy TpaB JIIMHU 3aKPIIUTIOIOTh KIIFOUOBI CTaHIApTH Npooailii, 30KpeMa NpaBo Ha T'yMaHHE ITOBOJDKEHHS Ta
MOBary J0 TiHOCTI, MEPEBAYKHO Y3TOPKYHOUYH CBOT MOJIOKCHHS 3 YHIBEpCAIbHUMH MDKHAPOAHUMH akTamu. Haii-
OLIbII PO3BMHEHOIO € €BpOINEHChKa cuctema, sika uepes npaktuky €CITI i pexomennanii Pagu €Bponu popmye
OpIEHTHPH VISl 3aKOHOAABUOTO i MPAKTUYHOTO PEryJIroBaHHs Mpo0allii Ha HalloHAILHOMY piBHI. JloBeneHo, 1110
pekoMeHanii y cdepi mpodarii citif BBaKaTH HEBIA €MHOIO CKJIAJ0BOIO CHCTEMH MIKHAPOIHO-TIPABOBHX CTaH-
JIapTiB Mpodallii y iX MUPOKOMY PO3yMiHHI, OCKUIBKH iX IPUIHATTS BIUIMBAE HA pO3POOKY KOHKPETHHUX HaJHAI[IO-
HaJIbHUX MEXaHi3MiB y 1iil cdepi. YkpaiHi ciif 3BepHYTH 0COOJIMBY yBary Ha BIAMOBIIHI PEKOMEH/IALIIHI aKTH Ta
MOCHJTIOBATH iX IMIVIEMEHTALIII0 B HaIlIOHAJIBHIHN MTPaBOBIl CUCTEMI.

KurouoBi cioBa: perioHalibHi cTaHIapTH, paBa i CBOOOIM JIFOAMHY, ITPpo0allis, BAKOHAHHS CY/IOBUX PIllCHb,
KpUMiHaJIbHE MPaBOCY/JIsl, CIPABEIUBICTb.
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The purpose of this article is to conduct a comprehensive constitutional and legal analysis of the institution

of jury trials as a form of direct participation of the people in the administration of justice in modern Ukraine, as
well as the problems and prospects of its development. Based on the conceptual framework presented, it can be
argued that the jury trial represents one of the most effective forms of direct democracy. In the context of Ukraine’s
current constitutional development, the jury trial plays an important role in ensuring fairness and transparency in
judicial proceedings. The Constitution of Ukraine explicitly provides for public participation in the administration
of justice through juries. However, the constitutional right of Ukrainian citizens to participate in the administration
of justice via jury trials in cases defined by law has not been fully realized. Moreover, even the limited instances
in which jurors have been involved in the adjudication of certain categories of cases have often taken place in
violation of existing legislation. These circumstances highlight the need for reform of this institution, taking into
account international legal standards and the particularities of Ukraine’s legal system in the post-war period.
Reforming the jury trial system in wartime conditions presents significant challenges. Nevertheless, such
reform is essential to preserve the traditions of constitutional democracy. The main direction of the reform process
should include addressing several urgent issues: introducing a classical model of jury trial that maintains a balance
between public participation and judicial independence; ensuring the independent status of jurors during the
adjudication process; and improving the procedures for compiling jury lists and enhancing jurors’ qualifications.

Key words: jury trial, public participation, direct democracy, constitutional democracy, justice reform,
judiciary, fairness and transparency in the judiciary, judicial integrity.

1. Introduction.

Ukraine’s path toward European integration
requires the establishment of an effective mechanism
for the participation of civil society institutions and
individual citizens in the governance of public affairs,
including the functioning of the judiciary. Civil society
is a full-fledged co-creator of legal reality — a reality
that cannot be formed by state authorities alone. It is
shaped collectively by the people, by all structures of
civil society, and by each individual.

Even under martial law, the topic of this study
remains highly relevant. This is due to the need to
preserve and strengthen the traditions of constitutional
democracy, which have shown consistent development
in Ukraine. It is vital not to lose the democratic gains
achieved since independence. On the contrary, it is
necessary to preserve, expand, and institutionalize the

democratic memory associated with the development
of constitutional governance. History offers numerous
examples of how war or prolonged authoritarian rule
can disrupt or even reverse the democratic development
of a state and nation. For example, in the 1920s and
1930s, Japan had a jury trial system similar to that of
Spain. However, it was dismantled in 1943 during the
war. While it was partially revived during the country’s
liberal political period, it was subsequently abolished
again during the era of militarism and autocracy. As
Richard O. Lempert notes, this illustrates a discernible
pattern (Lempert, 2001, p. 3).

The conceptual foundations of the jury trial
institution have been explored in the works of
numerous foreign legal scholars and political theorists,
including Alexis de Tocqueville, Patrick Devlin,
Camille Slominsky, Mykhailo Laskovsky, Richard O.
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Lempert, Robert Yastrebsky, among others. In Ukraine,
the specific features of the jury trial system have been
examined by such scholars as V. Bigun, E. Bohdanov,
A. Hryhorenko, V. Voinorovych, I. Zharovska,
R. Kuybida, S. Prylutskyi, O. Ursuliuv, and V. Shcherba.
While this topic has received considerable attention in
the academic literature, a number of important issues
— particularly those concerning the challenges and
prospects for the development of jury trials in Ukraine
in the post-war period — remain underexplored.

2. Jury trials as a form of direct of democracy
and legitimacy of public authority.

The right to participate in the governance of public
affairs can be defined as the legal opportunity for citizens
to engage in the activities of public authorities, either on
their own initiative or at the initiative of the authorities
themselves, with the aim of more effectively taking
into account, observing, and ensuring the interests of
society in the exercise of state power. Citizens may
also exercise this right through direct or indirect
participation in the administration of justice. This right
can be implemented in various forms: public oversight
and monitoring of judicial bodies, participation in court
proceedings as jurors, and mediation as a means of pre-
trial dispute resolution. In this context, it is appropriate
to speak of a particular form of democracy — judicial
democracy — a model of exercising judicial power in
which the people participate either directly or indirectly
(Bihun, 2011 p. 215).

The principal advantage of implementing this
model of democracy lies in the high level of legitimacy
of decisions made through it. Judicial legitimacy is
an axiological characteristic — one of the fundamental
features of the judiciary — expressed in citizens’
recognition of the procedures for the formation and
functioning of state authority as fair, lawful, and
appropriate. This recognition results in a willingness
to comply with government regulations and decisions.
Citizen participation serves as the foundation for
the legitimacy — or perceived fairness — of both
individual decisions and public institutions as a whole.
Accordingly, the legitimation of the judiciary refers to
the process of direct and indirect public involvement in
the administration of justice, which, in turn, reinforces
the legitimacy of the judicial system.

The jury trial is one of the key forms of direct
citizen participation in the administration of justice.
In the context of modern constitutional development,
the jury trial plays a vital role in ensuring fairness and
transparency in judicial proceedings. The institution
of jury trial has been established and applied in many
legal systems around the world as a key mechanism for
securing democratic safeguards. Its core principle is the
delegation of decision-making in certain court cases
to a group of impartial citizens who serve as peers —
equals among equals. This model is grounded in the

belief that ordinary citizens are capable of applying
the values of their community to the pursuit of justice.
Such a mechanism not only promotes fairness in
individual trials, but also serves as an important check
on the arbitrary exercise of state power. As P. Devlin
aptly observed, the jury trial is “a lamp that shows that
freedom lives” (Patrick, 1970 p. 36).

Citizen participation in the administration of justice
is a key condition for fostering public trust in the
judiciary and for its recognition as fair and impartial.
Public confidence in the courts is one of the fundamental
pillars of democracy, while trust in the judge presiding
over a case is an essential component of the rule of
law. This understanding is particularly important in the
context of Ukraine’s development as a constitutional
democratic state, even under conditions of martial law.

Current levels of public trust in the judiciary,
as demonstrated by sociological studies and expert
assessments, remain unsatisfactory. Between 2013 and
2022, trust in the judiciary fluctuated between 44% and
48%. The lowest levels of trust were recorded in 2014
and during the period from 2016 to 2019, while the
highest levels were observed in 2015 and 2021.

According to the results of the study “Attitudes
of Ukrainian Citizens Towards the Judicial System”
conducted in 2020 by the Razumkov Centre’s
sociological service at the request of the Council of
Europe Office in Ukraine, most Ukrainian citizens
without personal experience interacting with the courts
form their views based on secondhand information or
media coverage — and these views are predominantly
negative. The judiciary was found to be one of the
least trusted state and public institutions. For instance,
when asked about a hypothetical court case involving
a wealthy citizen and a low-income citizen, 78.2%
of respondents believed that the wealthier individual
would have a better chance of winning. Only 1.4% of
respondents thought the opposite (Report on the results
of the study ,,Attitude of Ukrainian citizens to the
judicial system”: Supreme Court).

However, the level of trust among citizens who
have had recent personal experience interacting with
the courts is significantly higher. Moreover, the trust
balance within this group is positive — meaning that
the number of citizens who trust the courts exceeds the
number who do not. Among those who have participated
in court proceedings as plaintiffs, defendants, accused
persons, victims, witnesses, or experts, 53.3% stated
that the court decision was lawful and fair, while 22.5%
considered it neither lawful nor fair. An additional
13.1% were unfamiliar with the decision in their case,
and 12.0% found it difficult to answer this question.
The proportion of respondents who regarded the court
decision as lawful and fair does not differ statistically
from the results of previous surveys conducted in 2012,
2017, and 2019 (3, ibid.). These findings suggest that
the social dimension of the judiciary’s functioning — in
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particular, citizen participation in court proceedings
— can positively influence public trust in the judicial
system.

The same study also found that a significant number
of citizens continue to believe that public involvement
in the formation and functioning of the judiciary is
justified. In 2017, a plurality of Ukrainians believed
that, in order to ensure judicial independence, judges
should be elected by the people — a view supported by
37.7% of respondents. By 2019, this figure had declined
to 31.3%. Although still among the most supported
positions, it shared first place with the view that judges
should be appointed by the High Council of Justice or
another independent judicial body (28.8%) (3, ibid.).
When assessing the potential role of civil society
representatives in conducting judicial qualification
assessments and competitive selection procedures, a
relative majority of respondents expressed the view that
they should play a supporting, rather than decisive, role.

Citizens’ trust in the judiciary under martial law
from 2022 to 2025 remains low, with 73% of all citizens
expressing distrust in the courts and the judicial system
in general — regardless of whether they have had
personal experience participating in legal proceedings (4,
Assessment of the situation in the country, trust in social
institutions, politicians, officials and public figures,
attitude to elections during the war, belief in victory ).

This figure should be interpreted with caution,
as the Razumkov Centre study in question did not
focus specifically on the judiciary but rather on state
governance more broadly, which may have negatively
influenced the results. Nonetheless, the findings reveal
certain important trends. For instance, the 2023 Human
Rights Report on Ukraine, prepared by the Bureau
of Democracy, Human Rights, and Labor of the U.S.
Department of State, supports this critical assessment.
The authors note that although the Constitution of
Ukraine guarantees judicial independence, in practice
the courts remained ineffective and highly susceptible
to political influence and corruption (5, 2023 Country
Reports on Human Rights Practices: Ukraine.).

Naturally, citizen participation in the administration
of justice alone cannot fully resolve the problem of
public distrust in the judiciary — particularly when
it comes to eliminating corruption among certain
judges. However, such participation can enhance the
transparency of judicial processes. In transitional
democracies, the establishment of a legitimate (fair) and
independent judiciary rests on at least two foundational
principles: the integrity of judges and the involvement
of citizens in the administration of justice.

3. Constitutionaal and legislative regulation
of citizens’ participation in the administration of
justice.

The principle of citizen participation in the
administration of justice is enshrined in Part 4 of

Article 124 of the Constitution of Ukraine (as amended
by Law No. 1401-VIII of June 2, 2016), which states:
“The people shall participate in the administration of
justice through juries” (Constitution of Ukraine, 1996).
Despite the brevity of this constitutional provision,
it contains substantial potential for the development
of judicial democracy in Ukraine. From this norm,
one may derive a constitutional standard of minimum
public participation in judicial processes. The wording
of Article 124 — “participate in the administration of
justice” — resonates with Article 38 of the Constitution
of Ukraine, which guarantees citizens the right to
“participate in the administration of state affairs.” It
also aligns with Article 5, which affirms that the people
exercise power directly or through public authorities,
and with Article 6, which establishes the principle of
separation of powers into legislative, executive, and
judicial branches.

Although the Constitution, quite naturally, assigns
primary responsibility for the administration of justice
to professional judges, the role of public participation in
this process is, in my view, highly significant. A minimal
level of citizen involvement in the administration of
justice does not in any way violate the principle of
judicial independence; on the contrary, it enhances
the legitimacy of the judiciary. The judiciary differs
fundamentally from the other branches of government
in terms of the scope of permissible public oversight.
It is not a representative body directly elected by the
people, but rather one formed through a meritocratic
process. Judges are appointed based on competitive
selection procedures designed to assess their
professional competence and personal integrity. Citizen
participation in the judicial appointment process — for
example, through expert panels that evaluate judicial
integrity — can have a positive effect on public trust in
the judiciary as an institution.

Article 124 of the Constitution is complemented by
Article 127, which stipulates that justice is administered
by judges, but in cases specified by law, it may also be
administered with the participation of jurors. Jury trials
should thus be viewed as a form of the direct exercise of
state power — specifically, judicial power — by citizens
through their participation in legal proceedings. At the
same time, the Constitution provides safeguards to
prevent excessive public interference in judicial affairs.
The determination of the categories of cases eligible
for jury trials is a matter reserved exclusively for the
legislature. It is therefore essential to maintain a proper
balance, at the legislative level, between preserving
judicial independence and enabling direct community
involvement in the administration of justice.

Eveninthefirstedition ofthe Constitution of Ukraine,
adopted on June 28, 1996, fundamental provisions were
enshrined that affirmed the people’s direct participation
in the administration of justice through the institution
of lay assessors and jurors. Specifically, Article 124
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stated that the people participate in the administration
of justice through lay assessors and jurors; Article 127
established that justice is administered by professional
judges and, in cases prescribed by law, also by lay
assessors and jurors; and Article 129 provided that
judicial proceedings are conducted by a single judge, a
panel of judges, or a jury. However, at that time, there
was no legislative framework regulating this form of
democratic participation in the judicial process.

It was only in 2012, with the adoption of the new
Criminal Procedure Code of Ukraine (hereinafter —
CPC of Ukraine), that the institution of jury trials was
formally introduced. According to Part 3 of Article 31
of the current CPC, criminal proceedings at the court
of first instance involving crimes punishable by life
imprisonment shall be conducted, at the request of
the accused, by a jury composed of two professional
judges and three jurors. In cases involving multiple
defendants, the trial shall be conducted by a jury for
all co-defendants if at least one of them submits a
motion for such proceedings. Pursuant to Article 383
of the CPC, all matters relating to the trial — with the
exception of issues concerning the selection, revocation,
or modification of preventive measures during court
proceedings — shall be decided jointly by the judge and
the jurors ( Criminal Procedure Code of Ukraine, 2012).

Currently, the Criminal Code of Ukraine (hereinafter
— CC of Ukraine) provides for life imprisonment as a
penalty for the following crimes: encroachment on the
territorial integrity and inviolability of Ukraine (Part 3
of Article 110 CC); encroachment on the life of a state or
public figure (Article 112 CC); intentional murder (Part
2 of Article 115 CC); terrorist act (Part 3 of Article 258
CQ); falsification of medicinal products or distribution
of falsified medicines (Part 3 of Article 321-1 CC);
encroachment on the life of a law enforcement officer,
a member of a public formation for the protection of
public order and the state border, or a servicemember
(Article 348 CC); encroachment on the life of a judge, lay
assessor, or juror in connection with the administration
of justice (Article 379 CC); encroachment on the life of
a defense attorney or representative in connection with
legal assistance activities (Article 400 CC); resistance
to a superior officer or coercion to violate official duties
(Part 5 of Article 404 CC); violation of the laws and
customs of war (Part 2 of Article 438 CC); use of
weapons of mass destruction (Part 2 of Article 439 CC);
genocide (Part 1 of Article 442 CC); encroachment on
the life of a representative of a foreign state (Article
443 CC); mercenary activity (Part 3 of Article 447 CC).

Therefore, only two conditions must be met for
jurors to be involved in a case: the person must be
charged with a crime punishable by life imprisonment,
and the defendant must request that their case be heard
by a jury.

Under martial law, pursuant to Part 10 of Article
615 of Criminal Procedure Code of Ukraine, criminal

proceedings in the court of first instance for crimes
punishable by life imprisonment shall be conducted
collegially by a court composed of three judges, except
for criminal proceedings in a court in which, prior to the
introduction of martial law and the entry into force of
this part, the composition of the court was determined
with the participation of jurors.

On June 2, 2016, constitutional amendments
concerning the judiciary were adopted, which abolished
the institution of lay assessors while retaining the
provision that the people directly participate in the
administration of justice through jury trials. At the same
time, Chapter 3, titled «Jury», was introduced into the
Law of Ukraine «On the Judiciary and the Status of
Judges». According to Article 63 of this Law, a juror
is defined as a person who, in cases prescribed by
procedural law and with his or her consent, participates
in adjudication alongside a judge or is otherwise
involved in the administration of justice. The law
provides that jurors may be involved in the adjudication
of criminal and civil cases at courts of first instance (On
Justice and the Status of Judges, 2016).

In 2017, corresponding amendments were made
to the Civil Procedure Code of Ukraine (hereinafter
— CPC of Ukraine), which replaced lay assessors
with jurors. Currently, the CPC provides that certain
categories of civil cases shall be heard in courts of first
instance by a panel composed of one professional judge
and two jurors. These cases include: limitation of an
individual’s civil capacity, recognition of an individual
as incapacitated, and restoration of civil capacity
(Articles 295-300 CPC); recognition of an individual
as missing or declaration of death (Articles 305-309
CPC); adoption (Articles 310-314 CPC); compulsory
psychiatric care (Articles 339-342 CPC); compulsory
hospitalization in a tuberculosis treatment facility
(Articles 343-346 CPC). In such cases, jurors enjoy the
same rights as professional judges when administering
justice (Civil Procedure Code of Ukraine, 2004).

Thus, Ukrainian legislation provides for the
participation of jurors in certain categories of cases
in both criminal and civil proceedings. In practice,
jurors deliberate and decide on virtually all matters
of the trial together with judges. However, there
are notable differences between civil and criminal
proceedings regarding the involvement of jurors.
In civil proceedings, the participation of jurors is
mandatory in specific categories of non-contentious
(special) proceedings, with no alternative procedure
available. In contrast, criminal proceedings allow for
the involvement of jurors only at the request of the
accused in cases punishable by life imprisonment. The
right to such a trial is ensured through corresponding
obligations of certain actors within the criminal justice
system.

The institution of the jury in Ukraine, as regulated by
criminal procedure law, comprises a panel of three jurors
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and two professional judges. According to Articles 64
and 65 of the Law of Ukraine “On the Judiciary and the
Status of Judges”, the territorial office of the State Judicial
Administration of Ukraine submits a proposal to the
relevant local council for the approval of a list of jurors.
The local council is responsible for forming and approving
a list of citizens — in the number specified in the proposal
—who permanently reside within the territorial jurisdiction
of the relevant district court and have consented to serve
as jurors. A citizen of Ukraine who has reached the age
of thirty and resides permanently in the jurisdiction of the
district court may be appointed as a juror.

The following categories of citizens are excluded
from jury lists:

individuals who have been declared by a court to
have limited legal capacity or to be legally incapacitated;

individuals with chronic mental or other health
conditions that prevent them from fulfilling the duties
of a juror;

individuals with an unexpunged or unserved
criminal conviction;

Members of Parliament of Ukraine, members of the
Cabinet of Ministers of Ukraine, judges, prosecutors,
law enforcement officers, military personnel, court
staff, other civil servants, officials of local self-
government bodies, attorneys, notaries, members of the
High Qualification Commission of Judges of Ukraine,
and the High Council of Justice;

individuals who have been subject to administrative
sanctions for committing a corruption-related offense
within the past year;

citizens aged sixty-five or older;

individuals who do not speak the state (Ukrainian)
language.

4. Problems of practical implementation of the
jury institute in Ukraine.

The introduction of jury trials in Ukraine, despite
their symbolic and practical importance, has so far
resulted in only minimal citizen participation in the
administration of justice. The current model falls short
of the classical Anglo-Saxon jury system and more
closely resembles the Soviet-era institution of jurors
known under the socialist legal framework. Because
of its limited and inconsistent implementation, the
Ukrainian jury system has proven ineffective within
the broader context of democratic transformation and
constitutional reform in post-Soviet Ukraine. This
conclusion is supported by statistical findings from a
study conducted in 2017-2018 by the Ukrainian Center
for Public Data and the Center for Democracy and the
Rule of Law, with the support of the United States
Agency for International Development (USAID),
which analyzed the adjudication of criminal and civil
cases involving jurors.

A statistical analysis of court decisions involving
jury participation in criminal and civil cases reveals a

low level of citizen involvement in judicial proceedings
relative to the total number of cases. This is illustrated
by the fact that in the vast majority of criminal cases
where a jury trial could have been conducted, the trial
was instead held before a panel of professional judges
without the participation of jurors. In fact, only one in
seven defendants eligible for a jury trial was actually
tried with a jury. This is despite the fact that such cases
involve charges punishable by life imprisonment. The
data indicate that defendants frequently choose not to
exercise their right to a jury trial, as such trials are only
held at the request of the accused (Statistical analysis
of the consideration of criminal and civil cases with the
participation of juries).

Even in criminal cases where jurors were involved,
no active participation by jurors in the proceedings was
observed. The analysis did not identify a single instance
of a separate opinion issued by a juror. This suggests
that jurors fully concurred with the verdicts prepared
by professional judges. According to the statistical
findings, the acquittal rate in jury trials was even lower
than in trials presided over solely by professional judges
— 5% compared to 6.6%, respectively.

Similarly, in the analysis of civil cases involving
jurors, no separate opinions by jurors were found. In
the overwhelming majority of such cases — involving
limitation of legal capacity, adoption, recognition
of a person as missing or deceased, involuntary
psychiatric care, or compulsory hospitalization in an
anti-tuberculosis institution — the courts granted the
applications.

There have also been numerous instances in which
civil cases were adjudicated without the participation of
a jury, despite the explicit legal requirement that such
cases be heard by a panel consisting of one judge and
two jurors. Given that these cases involve the limitation
of an individual’s legal capacity, the declaration of a
person as missing or deceased, or the involuntary
provision of psychiatric care or hospitalization, such
practices constitute a violation of the rights of the
individuals concerned ( ibid.).

Based on the foregoing, the following preliminary
conclusion may be drawn: the constitutional right of
Ukrainian citizens to participate in the administration of
justice through jury trials in cases specified by law has not
been properly implemented. Moreover, even the limited
instances in which juries have participated in judicial
proceedings have often taken place in violation of existing
legal provisions. This highlights the urgent need to reform
the institution of jury trial, taking into account both
international legal standards and the specific challenges
facing the Ukrainian legal system in the post-war context.

5. Prospects for reforming the jury system in
Ukraine.

The first point to emphasize is that the current model
of jury trial in Ukraine significantly restricts public
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participation in the administration of justice. It has
failed to fulfill its intended function due to its incomplete
and hybrid character, which reflects only the formal
features of the classical liberal model, while retaining
a paternalistic substance. Accordingly, the Ukrainian
system of jury trial requires reform toward a classical
model, which has demonstrated its effectiveness not
only in England and the United States, but also in
various continental European countries. A particularly
interesting example is offered by Poland, where the
practice of jury participation has been thoroughly
examined in the monograph “People’s Participation in
the Administration of Justice”, published in Warsaw in
2021 (Piotrowski, 2021, p.218).

The classical model of jury trial is characterized by a
clear division of competences between the jury and the
professional judge. The jury delivers an unmotivated
(non-reasoned) verdict, and such a decision may only
be overturned in cases of substantial violations of
procedural law. Under this model, the jury deliberates
and reaches its verdict independently, without the
involvement of the professional judge in the decision-
making process. The jury is tasked specifically with
answering the question of whether the defendant is
guilty of the alleged crime. If the jury returns a guilty
verdict, the professional judge is then responsible for
determining the appropriate sentence and resolving
other legal matters requiring specialized legal
knowledge. This functional division of roles allows the
jury to be regarded as the «judge of fact», while the
professional judge serves as the «judge of law».

The classical model of jury trial makes it possible
to maintain a balance between public participation
in the administration of justice and the independence
of the judiciary, which is why it may be considered
an effective mechanism for Ukraine’s democratic
development in the post-war period. For practical and
institutional reasons, the introduction of a new model
of jury trial in Ukraine should proceed gradually,
allowing for the establishment of a truly effective
instrument for delivering justice. Nonetheless, it is
imperative that the foundations of such a model be laid
at the legislative level today — one that guarantees the
genuine participation of jurors in judicial proceedings
and ensures they are provided with the necessary rights
and procedural safeguards.

The second essential aspect of reforming the
jury system in Ukraine concerns the guarantee of the
independent status of jurors in the exercise of their
judicial functions. A jury remains effective only insofar
as it is free from external pressure, whether from the
state or the public. To ensure this, it is necessary to
establish effective legal mechanisms that protect jurors
from unlawful interference in the performance of their
duties. In particular, the removal of jurors from ongoing
criminal proceedings must not be based on political
expediency; rather, it must occur on reasonable and

lawful grounds, and such a decision should not be made
unilaterally by the presiding judge, but rather by a panel
that includes the jurors themselves. Furthermore, a
jury verdict must not be undermined through appellate
review conducted without the participation of jurors.
A jury’s acquittal verdict should take immediate legal
effect upon its pronouncement and be subject to appeal
only in cases where procedural violations occurred in
the jury selection process. The proposal to introduce
jury participation at the appellate and cassation levels
also merits serious consideration (Jury trial in Ukraine:
the chosen model must take into account the risks of
martial law.).

Ensuring the independent status of jurors also
entails the provision of legal guarantees of immunity
during the period of their service, similar to those
afforded to professional judges. Additionally,
financial independence is crucial: jurors should
receive remuneration equivalent to the official salary
of a local court judge, along with reimbursement
of travel expenses and per diem allowances. While
implementation of this proposal may be difficult during
wartime, it should become the standard practice in the
post-war period.

In times of war, the issue of juror mobilization
becomes particularly relevant. Expert opinion on
this matter is divided. For example, the authors of
draft law No. 3843 “On Jury Trial” hold the view
that jurors are subject to military mobilization on
general grounds. The draft law does not provide any
procedures for exempting jurors from military service
in order to ensure their participation in trials during
martial law (14, On jury trial. Law). An alternative
position suggests that if a juror is mobilized during the
course of a trial, their continued participation becomes
impossible. In such circumstances, the court would be
forced to suspend the proceedings until a new jury is
empaneled. If a juror is replaced or the jury panel is
left incomplete, the court may determine that the case
must be retried. Such delays can undermine the parties’
confidence in the transparency and efficiency of the
process, the legitimacy of the court’s composition, and
the objectivity of its decisions.

Furthermore, the mobilization of a juror has a direct
impact on the rights of the accused, the victim, and
other participants in the proceedings. It raises concerns
related to the right to trial within a reasonable time, as
guaranteed by Article 6 of the European Convention
on Human Rights and Fundamental Freedoms (1950).
We concur with Yu. Hryhorenko in the view that one
possible solution to this problem would be to provide
exemptions from military mobilization for jurors for the
duration of their service in court (ibid.).

The third important aspect concerns the
improvement of the procedure for compiling jury lists
and enhancing jurors’ qualifications. The effective
functioning of the jury system largely depends on the
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mechanism for selecting candidates to serve as jurors.
However, the current legal provisions governing the
selection of jurors do not establish a clear or coherent
procedure. As previously noted, Article 64 of the Law
of Ukraine “On the Judiciary and the Status of Judges”
assigns responsibility for the formation, approval, and
revision of jury lists to the territorial departments of the
State Judicial Administration of Ukraine and to local
councils. It should be emphasized that this process is
often lengthy and inefficient, presenting obstacles to the
timely formation and approval of jury lists. Moreover,
the selection process lacks transparency for the general
public. The absence of clear procedures for submitting
applications to serve as a juror — including public
announcements, deadlines, and criteria — contributes to
a disorganized and opaque process.

To streamline and enhance the jury selection
procedure in Ukraine, it would be advisable to remove
local councils from this process and assign exclusive
responsibility to the territorial departments of the
State Judicial Administration of Ukraine. This reform
should be accompanied by the development and
implementation of a centralized information system for
compiling jury lists and by the establishment of clear,
standardized selection criteria. Such an approach would
significantly simplify and accelerate the process of
forming jury pools, as the State Judicial Administration
and its territorial offices would be able to directly
access and process the necessary information to ensure
the proper and efficient functioning of the jury system
in Ukraine.

Another important issue concerns the legal culture
and legal education of civil society, particularly
in the context of jury trials (Bogdanov 2024,
p. 15). Ukrainian legislation does not establish any
qualification requirements for individuals serving as
jurors — a practice that is also common in many foreign
jurisdictions. However, it must be acknowledged that
the general level of legal awareness and culture among
citizens in Western democracies is significantly higher
than in post-Soviet Ukraine. This objective gap can only
be bridged through a long-term democratic process,
closely tied to the development of a robust system of
legal education.

In this regard, it would be advisable to improve the
legal awareness of prospective jurors by introducing
targeted educational initiatives — including training
programs, conferences, and roundtables hosted by
universities, as well as the distribution of video and audio
materials on the basics of law and judicial procedure.
It is also worth noting that the institution of jury trial
itself serves as a tool for civic legal education. Through
jury service, citizens gain direct exposure to legal
procedures, core principles of law, and the operation of
the judiciary — thereby increasing their understanding
of rights and responsibilities. Such engagement not
only enhances individual legal competence, but also

contributes to strengthening public trust in the judiciary
and in democratic institutions more broadly (Zharovska,
2024, pp. 1-6).

All of the above underscores the urgent need for
substantial legislative reform. It is encouraging that
on December 5, 2024, the Verkhovna Rada of Ukraine
adopted, as a basis, two draft laws: Draft Law No. 3843
of July 14, 2020, “On Jury Trial” (, ibid.), and Draft
Law No. 3844 of July 14, 2020, “On Amendments to
the Law of Ukraine ‘On the Judiciary and the Status of
Judges’ in Connection with the Adoption of the Law
of Ukraine ‘On Jury Trial’”, authored by members
of parliament P. Frolov, F. Venislavskyi, I. Fris, and
P. Pavlish.

According to the explanatory note to Draft Law
No. 3843 “On Jury Trial”, its principal aim is to
implement the provisions of Article 124 of the
Constitution of Ukraine, which, as previously
discussed, enshrines the participation of citizens in
the administration of justice through the institution
of the jury. To achieve this goal, the draft proposes
the adoption of a new, standalone law on jury trial. In
particular, it defines key concepts, jurisdiction, and the
composition of jury trials; regulates the procedure for
forming juries; sets out the eligibility requirements for
jurors; and outlines their rights and responsibilities.
The draft also regulates the grounds and procedures for
releasing a juror from duty, provides a mechanism for
substituting retired jurors with alternates, and governs
the internal functioning of juries, including deliberation
and voting procedures during verdict adoption.

These draft laws represent a marked departure from
current legislation governing citizen participation in the
justice system, as they are based on the classical model
of jury trial. The very fact that parliament approved the
concept of these laws signals the beginning of systemic
reform aimed at enhancing the role of civil society in
the administration of justice.

It is also worth noting that other draft laws
submitted to the Verkhovna Rada of Ukraine in 2020
reflect a similar conceptual approach to enhancing
public participation in the justice system. These
include several initiatives introduced by the Cabinet of
Ministers of Ukraine: Draft Law No. 4190 of October
5, 2020, “On Amendments to the Code of Ukraine
on Administrative Offenses, the Criminal Code of
Ukraine, and the Criminal Procedure Code of Ukraine
to Ensure the Participation of Ukrainian Citizens in
the Administration of Justice”, Draft Law No. 4191
of October 5, 2020, “On Amendments to the Law of
Ukraine ‘On the Judiciary and the Status of Judges’ to
Improve the Procedure for Involving Ukrainian Citizens
in the Administration of Justice and the Formation of
Jury Lists”, Draft Law No. 4192 of October 5, 2020,
“On Amendments to Certain Laws of Ukraine to
Ensure the Participation of Ukrainian Citizens in the
Administration of Justice”.
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In addition, a separate legislative initiative was
submitted by People’s Deputy Serhiy Vlasenko — Draft
Law No. 2062 of September 4, 2019, “On Amendments
to the Criminal Procedure Code of Ukraine and the
Law of Ukraine ‘On the Judiciary and the Status of
Judges’ Regarding the Improvement of the Functioning
of the Jury Trial in Ukraine”.

These legislative proposals reinforce the general
trend toward expanding the role of citizens in the
justice system and indicate growing recognition of the
need to reform the institution of jury trial in line with
constitutional principles and international standards.

6. Conclusions

The participation of the people in the administration
of justice through jury trials is explicitly guaranteed
by the Constitution of Ukraine and has been further
enshrined in a number of legislative acts. However, the
constitutional right of Ukrainian citizens to participate
in the administration of justice through juries, in
cases specified by law, has not been fully realized
in practice. Moreover, even the limited instances of
jury participation that have occurred have often been
conducted in violation of existing legal provisions.
These circumstances underscore the urgent need for
comprehensive reform of the jury trial system, with due
consideration for international legal standards and the
unique conditions of Ukraine’s legal development in
the post-war period.

Reforming the institution of jury trial in the
context of martial law presents substantial challenges.
Nevertheless, such reform is essential for preserving and
strengthening the tradition of constitutional democracy
in Ukraine. The key directions for reform should
include: the introduction of a classical model of jury
trial that ensures a balance between public participation
and judicial independence; the guarantee of jurors’
independent status during the administration of justice,
including safeguards against external influence and
undue interference; the improvement of the procedure
for compiling jury lists and the enhancement of juror
qualifications through legal education and institutional
support.

Successful implementation of these reforms will
help establish a legitimate, transparent, and democratic
system of justice that reflects both the constitutional
values of Ukraine and the expectations of its citizens.
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AnoTanis

MerToro cTarTi € 3MIHCHEHHS! KOMIIEKCHOTO KOHCTUTYIIIHHO—TIPABOBOTO aHAIII3Y IHCTUTYTY CYAy NMPUCSDHKHUX SIK
(dopmu Oe3nocepeIHBOI yJ4acTi HapoAy y 3MiMCHEHHI IMpaBOCYIIs B YMOBAaX CydacHOi YKpaiHi, mpobnem Ta rep-
CIIEKTHB HOTO CTaHOBJECHHsS. Ha OCHOBI BHIIE HaBeJCHWX KOHIENTYyaIbHUX MOJIOKEHb MOXKHA CTBEp/IKYBATH, IO
CyA TPHCSDKHHUX € OIHUM 13 JieBUX (hopM Oe3mocepenHboi AeMoKparii. Y KOHTEKCTI Cy4acHOTO KOHCTUTYLIHHOTO
PO3BUTKY, Cy/l IMIPUCSHKHUX BUCTYIA€ BKINBUM EJIEMEHTOM 3a0€3IeYEHHs CIIPABEIMBOCTI Ta TPAHCIIAPEHTHOCTI
CYAOBHX IIPOLECIB. YUacTh HapoAy Y 3AIHCHEHHI MPaBOCY/IS 32 y4acTi IPUCSHKHUX MpsiMo nependadena Koneru-
Tyuiero Ykpainu. OfHaK, KOHCTUTYIIIHHE ITPaBO TPOMa/IsiH YKpaiHH IO/0 3IHCHEHHS MPAaBOCY/UIS IIIIXOM y4acTi
TIPUCSHKHUX Y BU3HAYEHHUX 3aKOHOM BHUITA/IKaxX He OyJlo0 HaJIeKHUM YMHOM peaizoBaHe. bijblie Toro, HaBiTh Ti He-
3HAYHI BUNAJIKK 3aJTy9EHHS PUCSDKHUX JI0 CYI0BOTO PO3IIISLY OKPEMHX KaTeropiii cripas BiOyBancs 3 IOpYyIIeH-
HSIM YMHHOTO 3aKOHOAABCTBa. L{e 3yMOoBiII0€ HEoOXiIHICTh pehOpMyBaHHS [IbOTO IHCTUTYTY 3 ypaxyBaHHSIM MiKHa-
POIHMX IPABOBHX CTAHIAPTIB Ta 0COOINBOCTEH CTAHOBJICHHS MPABOBOI CHCTEMH YKpaiHM B ITICISIBOEHHUH TIEPIOz.

PedopmyBaHHS Cyay NMPUCSHKHUX B yMOBaX BilfHU CyTTEBO yCKIIaIHIOEThCA. OHAK BOHO TIOBHMHHO BilOyBaTH-
Csl 3 METOI0 30€peXKEHHS TPAANIi] KOHCTUTYLIHHOI eMokparii. OCHOBHHI BEKTOP PO3BUTKY IPOLECIB pedopmy-
BaHHS Tependavae BUPINICHHS HU3KM HAraJbHUX IUTaHb: 3alIPOBAPKEHHS KJIACHYHOI MOJEII Cyy NPHUCSHKHUX,
sIKa ZI03BOJIsIE€ 30eperTu OaaHc MK ydacTiO Hapojay y 3/1HCHEHHI ITPaBOCY/I/Is Ta HE3aJIEeKHICTIO Cy0BOI BIIA/IN;
rapaHTyBaHHS HE3aJIS)KHOTO CTATyCy NPUCSHKHUX B ITPOLEC] 3AIMCHEHHS TPAaBOCY/IS; YI0CKOHAJICHHS TPOLEAYPH
(opMyBaHHS CIHCKIB MPHUCSHKHUX Ta PiBHS X KBamidikarii.

Kuarouosi ciioBa: cy1 nMpucsHKHUX, Y4acTh Hapozxy, Oe3rnocepeiHe HapoaOBIIayIsl, KOHCTUTYIIHHA IEMOKpATis,
pedopma mpaBocyaIs, cyoBa Biiajia, ClIpaBeAIMBICTh Ta TPAHCIIAPEHTHICTH Cy0BOI BIIa I, I0OPOYECHICTh CY/IIB.
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